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Greer Spring, south of Winona in Oregon County,
1s consideredone of the most beautiful places in
Missouri. Onaverage, the spring flows 187mil-

liongallons of water each day. Photo by Jim
Vandike.



Water Resources Report Number 51

Missouri State Water Plan Series Volume VII

A Summary
of
Missouri Water Laws

SALUS POPULI SUPREMA LEX ESTO
"Let the welfare of the people be the supreme law. "
--StateMotto

compiled by
RichardGaffneyand CharlesHays,
withoontributionsby
WilliamJ. Bryan IV, J.D., andAmyE. Randles, J.D.

2000

&
4

g

MISSOURI DEPARTMENT OF NATURAL RESOURCES
Divisionof Geology and Land Survey
P.0. Box 250, Rolla, Missouri 65402-0250
(573) 368-2100

and

OFFICE OF MISSOURI ATTORNEY GENERAL JAY NIXON
P.0O. Box 899
JeffersonCity, Missouri 65102
(573) 751-3321



This document is a compilation of statutes and cases that
have impacted and may impact the future of water use in
Missouri. This document does not provide state legal sanc-
tion to any of the cases or statutes discussed and should not
be used to base legal guidance or be referred to as a
precedent-setting document. The Department of Natural
Resources recommends that any interpretation of these
statutes or cases bemade by an attorney-at-law.

This volume contains many citations fromactual case law. In regard to the
case law sections, citations aregiven in the legal style, that is, the name of
the case, in italics, for example, Peters v. Shull, the v. meaning versus,
followed by the location of the court's report of the case decision, for
example, 379 S.W.2d 837, the first numerals indicating the volume
number, the abbreviation indicating (in this instance) the Southwest
Reporter, Second Edition, and the last numerals indicating the page
number where the report begins. Following the citation, there is a report
of what the case dealt with and the holding of the court. Usually, the first
fewwords consist of our introduction, such as, "the court determined" or
"the case involved" or words to that effect, followed by wording taken
directly from the published court report, usually without quotationmarks.
The wording of the court report may not be grammatical, may omit words
of lesser importance, ormay evenbe difficult tounderstand. The wording
of the court report may include other wording, taken from a precedent-
setting case. The compilers have made every effort to present a faithful
summation of the court report to the greatest extent possible.

Library of Congress Catalog Card Number: 00-41562
Missouri ClassificationNo. MO/NR. Ge 9:51

Gaffney, Richard, and Hays, Charles, 2000, Missouri State Water Plan Series Volume VII, A
Summary of Missouri Water Laws, Missouri Department of Natural Resources' Division of Geology

and Land Survey, Water Resources Report No. 51, 292 p., 23 figs., 6 app.

As a recipient of federal funds, the Missouri Department of Natural Resources cannot discriminate against anyone on the basis of
race, color, national origin, age, sex, orhandicap. If anyonebelieves he/she hasbeen subjected todiscrimination forany of these
reasons, he/she may file a complaint with either the Missouri Department of Natural Resources or the Office of Equal Opportunity,

U.S. Department of the Interior, Washington, DC, 20240.

ii




. oy . e, W~ e T o T~ ey

TABLE OF CONTENTS

e e e e e ey s e e Sy e S = ey
Page

TABLE OF CONT ENT S . . . ittt e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e i
LIST OF FIGURES . . it e i e e e e e e e e e e e e e e e e e e et e e e e e e e e e e e e e e e e e e e e e v
PREE ACE . . .t e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e i
FOREW O R D . ittt ittt e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e x
ACKNOWLEDGMEN T S . .ttt e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e b-
I A @ 5 1 G 1
HISTORY and OVERVIEW by Bryan and Randles, AGO . ... ... ittt ittt tnnnennn. 1
DS g i o' J O 11
HistoriCal OVEIVIEW . . v i ittt e e et e e e e e e e e e e e e e e e e e e e e e e e e e e e e 3

L L @ 1 = SRR 15
GroOUNAWA L Y . . . it i i e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 16
OtherWays toAcquireWater Rights ... ... . ittt e e e 17
Recreational Useand PUDLICRIGhES . . . ittt it e e e e e e e e e e e e e e e e e e 18
Protection fromFloOdWatarsS . . . . v i it e e e e e e e e e e e e e e e e e e 19
Water QUALI LY . . ot i e e e e e e e e e e e e e e e e e 20
LN 3 27
Landowner andRiparianRights . . . . .. o i ittt ittt ettt e e e e e e e e 27
Transference of Water RIGhtS . . . . . . i ittt ittt i it it ettt e e e e e e e e e e e 33
Diffused SUrfaceWatar . . . . ittt it e e e e e e e e e e e e e e e e e e e e e e 39
GrOUNAWAL Y . . o it e i e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 42
Streams and Streambeds . . . . . . i i e e e e e e e e e e e e e 48

L ol S =1 0V 1= 50
LSl K= 1 51
PROTECTION FROM WA T E R . . it it e e et e e e e e e e e e e e e e e e e e e e e e e e e e e e e eee 57
IDIRY/Cia=liTein Ko il = ol i 57
Floods and FloOIng & v v v e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 67
Drainageandlevee Districts . . . it ittt e e e e e e e e e e e e e 70
WaterDetentionandRetention . . . .. .. it ittt it e e e e e e e e e e e e 73
LN L N /0 83
|\ ul =l = 0 Y B Gk ' o 83

iii



SANILATY SEWETS, SEWATE - « v v v v v e v e e e e e e e e e e e e e %

StormSewers, Stormwater CoNtrol . . . . . ot ittt e e e e e e e e e e 102
UndergroundWaste Disposal . . ... ittt e e e e e e e e e e e e e e 105
Water TSt amIg . & . ittt e e e e e e e e e e e e e e e e e e e e e e 106
Wellhead ProteCtion . . . . oo ittt e e e e e e e e e e e e e e e e e e e 107
Abandoned Wells . . . ...t e e e e e e e e e e e e e e e 108
ConcentratedAnimal FeedingOperations . ... ... ..ttt ittt it i e, 108
Leaking/Underground StOrage TanKs .« . o o v v v vt it e et e e et e e e e e 111
WATER SUP P LY .o et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 113
Classes of Water and Their Use AS SUPPLY SOUTCES .« & v v v v v v ot ot e et e e e e e e e e e e 113
DrinkingWater SUDPLiesS . . . v it ittt ittt e e e e e e e e e 119
INAUSETial Water SUDDLY  « ¢ v v e e e e e e e e e e e e e e e e e e e e e e e e 126
PrivateWells, WellDrillers & .. vttt e e e e e e e e e e e e e e e e e e e e e et et 126
WAL SEOTATE .+ v v v v it e e e e e e e e e e e e e e e e e e e e e e e e 127
DrOUGgNE L . e e e e e e e e e e e e e e e e e e e e e e 128

WA T ER USE . o it i et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 131
DrinkingWater USE . ..t ittt ittt et et e e e e e e e e e e e e e e e 131

(@ 01y Y wh o O 132
INStreamUsSes . . . o ittt e e e e e e e 135
AOFACULEUFALUSES . o v v v vt e e e e e e e e e e e 143
MaJOrWater USEES . & v ittt e e e e e e e e e e e e e e e e e e e e e e e e 145
POrtsandHarbors . . . o o ittt e e e e e e e e e e e e e e e e 146
200l € a1 = whs K o 146
BOUNDARTIES AND INTERSTATE WATERWAY S . . .ttt i e e e e e e e e e e e e e e 151
Boundaries, BOUnNdaryWatersS . . . . vttt ittt ittt et et e e e e e e 151
SUbMErged Lamnds . . . v v vttt e e e e e e e e e e e e e e e e e e e e e e e e e e e 16l
INEersStateWatarS . . . ottt it et e e e e e e e e e e 163
OTHER WATER LAW TOP I CS . . ittt e e e e e e e e e e e e e e e e e e e e e e e e e eeeea 175
PUD LI Sa ety & ot i e e e e e e e e e e e e e e e e e e e e e e e 175

P\ 101 o101 i K 1= L ul N 178
MiningandLandReclamation . . . . .. ittt i e e e e e e e e e e e e 180
AQUAticPlants, WeedS . o v v it ittt e e e e e e e e e e e e e e e e 185
GLOSSARY OF SELECTED TERMS . . . .t i ittt e e e e e e e e e e e e e e e e e e e e e e e e eeeean 187
LIST OF SELECTED ACRONYM S . . . ottt et e e e e e e e e e e e e e e e e e e e e e e e e e e 209
BIBLTIOGRAPHY AND SUGGESTED READINGS . . .. ittt ittt e et e e e e et e e eeeee 211
TN D E X . o e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 217
N A I G 222
1. AdjudicatedWater Cases . . v v v v v e e e e e e e e e e e e e e e e e e e e e e e e 223

2. RecentJudicialACtian . . . o oottt e e e e e e e e e e 261

3. HOwaBill BECOMES G LAW & v v v vttt ettt ettt et e e ettt ettt et e eeeeenan 271

4. Nurerical ListingofMissouriStatufes . .. ...ttt ittt e et et e e e e e e e 275

5. RecantlegislatiVeRCLION & v v v vt et e e e e e e e e e e e e e e e e e e e e e e e e e e 287

6. ConstitutionallyVestedAUuthority . v v v vttt e e e e e e e e e et e ettt e e e 291

iv



. oy . e, W~ e T o T~ ey

LIST OF FIGURES

e e e e e ey s e e Sy e S = ey
Figure Page
Figure 1. TheHierarchyof thelaw . ... ... ...ttt e et e 5
Figure 2. SurveyMap of EarlyNewMadrid, Lot LinestotheRivers ... ................ 6
Figure 3. CanoesonaMissouriFloat Stream, resultof Elderv.Delcour . . . . ..o oo v v 31
Figure 4. Federal Lands inMisSsoUTi . .. ...ttt ittt i e e e e e et e e e 36
Figure 5. Map of Onondaga Cave showing Underground Stream ................... 44
Figure 6. Mapof McBaine Bottoms, ColumbiaAlluvialWellField ... ... ............. 46
Figure 7. RegulatedDams inMiSsOUT . . ... ...ttt ittt it et et 5
Figure 8. MajorDams inMissouri ... .. ... ...ttt et et 77
Figure 9. Mine Tailings Dam, an example of aHighHazarddam ................... 2
Figurel0. Drawing, showing The Meaningof “Karst” ........... ... ... 89
Figurell. AConcentratedZnimal FeedingOperation (CAFO) .. ... ... 109
Figurel2. Map of the CCWWC Service Area, NortheasternMissouri ................. 122
Figurel3. BoundariesUsingthe “Threadof theStream” .............. ... ....... 139
Figurel4. Drawing showing the “LowWaterMark” ... ... .. ...ttt 142
Figure1l5. MissouriPortAuthorities . ... .. ittt e e e e e e e e e 147
Figurel6. RiverDynamicsI: “Riffle-Pool COmplex” . ... ...t vi i ittt et eeeennn 154
Figurel7. RiverDynamicsII:ErosionandAccretion ... .........coiiiiennnnn. 157
Figurel8. RiverDynamicS IIT:AVULSION . v v v vttt ettt e e e e e e et e e e e e e et e eee e 158
Figure19. Map showing CarterLake, TOWA . . .« o vt i i ittt et ettt e e e e e et e e e e 159
Figure20. Maps of Kaskaskia Island, I11linois, andRosecransAirport, Missouri ......... 160
Figure2l. Map, TheWhiteRiver, anInterstateRiver . ... ... ... ..ttt 164
Figure22. Map, The ChicagoSanitary &ShipCanal, I11inois . ........ ... 169
Figure23. TheHydrologic CyCle . . . . ittt e e e e e e e e e e e e e et e eee e 179






. oy . e, W~ e T o T~ ey

PREFACE
e e e e e ey s e e Sy e S = ey

MISSOURI STATE WATER PLAN
TECHNICAL VOLUME SERIES

The Missouri Department of Natural Re-
sources State Water Plan Technical Volume
Series ispart of a comprehensive statewater
resource plan. Thisportion isdesignedto
providebasic scientificandbackground infor-
mationonthewater resources of the state. The
information in these technical volumeswill
provide a firm foundation for addressing
present and future water resource needs and
issues. Eachvolume inthe seriesdealswitha
specificwater resource component .

Volume I

The Surface Water Resources of Mis-
souricontains abasin-by-basinassessment of
Missouri’s surfacewater resources. Itdis-
cusses theeffectsof climate, geology andother
factors on the hydrologic characteristicsof
major lakes, streamsandrivers. Italsoas-
sesses surface-water availabilityanddevelop-
ment inthe state.

Volume IT

The Groundwater Resources of Mis-
souripresents informationantheavailability
andnatural quality of groundwater through-
out the state. It focusesonMissouri’s seven
groundwater provinces and includes theirge-
ology, hydrogeology, areal extent, general
water quality, andpotential for contamina-

vii

tion. Aquifer storageestimatesaregivenfor
eachaquiferandcounty. The report alsoreviews
thedifferent typesof water-supplywells inuse
and howwater well construction techniques
varybetween areas andaquifers.

Volume IIT
Missouri Water Quality Assessment
focusesanthe aurrent qualityof Missourd surface
water and groundwater. The volume looks at
chemical, bacteriological andradiological wa-
ter-quality, andnatural andmen-inducedwater-
qualitychanges.

Volume IV

The Water Use of Missouri describes
howMissouri ispresentlyusingits surface-
water and groundwater resources. The report
coversprivate andpublicwater supplies, in-
dustrial andagricultural wateruses, andwater
use for electrical power production, naviga-
tion, recreation, fishandwildlife.

Volume V

Hydrologic Extremes in Missouri:
Flood and Drought provides basic informa-
tionabout flood and drought specifictoMis-
souri. Ahistorical perspectiveisgiven, aswell
as information that canbeused inplaming for
hydrologic extremes. It alsodescribes con-
cepts and defines terminology helpful inun-
derstanding flood and drought .



Volume VI

Water Resource Sharing - The Reali-
tiesof Interstate RiverspresentsMissouri’s
views conceming interstaterivers. Becauseof
itslocation, Missouri canbegreatlyaffectedby
activitiesandwaterpolicy intheupperbasin
states of theMissouri andMississippi river
basins. Missouripolicycanalsoaffect down-
streamstates ontheMississippi, Arkansas and
White rivers. Many serious issuesaffecting

viii

these rivershave lesstodowiththeirphysical
characteristicsthanwithpolitical,, economicand
social trends.

Volume VII
A Summary of Missouri Water Laws
provides anoverviewof the laws that affect the
protectionanduseof Missouri’ swater resources.
Tt supplies reference informationabout exdsting
doctrines, statutesandcase law.
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Thispublicationis intendedtoserveasa
guide toMissouri water laws. It contains
detailed information on statutory and case
laws. Some cases and statutes are repeated
indifferent sections sothat each topic stands
alone without extensive re-directiontoother
topicsorchapters.

Previous publications onMissouri water
laws were prepared by Theodore E. Lauer in
1964 and 1969. They were updated in1977 by
Peter N. Davis and James Cunninghamwith
assistance fromDonald Anderson.

Thispublicationwas prepared under the
directionof JamesHadleyWilliams, Director
of the Missouri Department of Natural Re-
sources' Divisionof Geology and Land Survey
andSteveA. McIntosh, director of theMissouri
Department of Natural Resources' Water Re-
sources Program in the Division of Geology
and Land Survey. The text was compiled by
RichardM. Gaffney, B.A. andM.A., University
of Maine, and CharlesHays, B.S., Missouri
Western State CollegeandM.A. , Universityof
Missouri-Columbia. Both Charles Hays and
Richard Gaffney are planners in the Water
Resources Program. The History and Over-
viewsectionwas preparedbyWilliamJ. Bryan,

ix

IV, B.A. andJ.D., Universityof Missouri-Kan-
sasCity, andAmy E. Randles, B.A., University
of Kansas and J.D., University of Michigan.
Bryan serves and Randles served as assistant
attorneys general for the Missouri Attorney
General’sOffice, Environmental Protection
Divisian.

While everyeffort wasmade tomake this
publication as thorough aspossible in its
coverage of Missouri water laws, it doesnot
represent anexhaustivehistoryof all casesand
statutes. Itdoesnot coverall circumstancesor
issues, anddoesnot address all water-related
legal questions. Courtstypicallyprovideonly
case lawguidance on the subjects that are
brought before them. TheMissouri legislature
hasnot enacted legislation that addresses
every aspect of huran interactionwithwater.
The reader must be continually aware that
laws change, sometimes quickly and radi-
cally. Readersareadvisedtoseek the services
of anattorney for answers to specificwater-
related legal questions. Opinions expressed
by the conmpilers and contributors in thispub-
licationmaynot necessarilyreflect thoseof the
Missouri Department of Natural Resources or
theMissouri Attorney General .
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Missouri law has its roots in Averican, English, French, and Span-
ish common law and has been influenced by the Napoleonic Code
(French Law) and the Codex of Justinian (Roman Law) .! It has devel-
oped over time, through statutes (legislation) and cases (ocourt deci-
sions) , both serving to guide as well as respond to issues. Statutory
and case law serve a dual function in that they both grant and 1imit
power. The U.S. Constitution and the Missouri Constitution are flex-
ible, dynamic documents that continue to evolve to address the needs
of society through legislated statutes, judicial case laws, customand
usage, and the formal amendment process.?

The federal and state constitutions have three main dojectives:
to establish a framework for government; to outline the powers of
the govermment ; and to limit the powers of the government in order
to preserve certain individual rights.? The federal ard state govern-
ments are divided into three main bodies: the legislature, who enacts
laws; the executive branch, who enforces the laws; and the courts,
who interpret the laws. Under a democratic form of govermment, all
power and authority stems from the pecple.* The nature of law is to
kalance and fulfill the rights of the individual® with the needs of soci-
ety. President Warren Harding made the point well. “Laws,” he said,
“represent restrictions upon individual liberty, and in these very re-
strictions meke liberty more secure. For the comon good, the indi-
vidual surrenders sorething of his privilege to do as he pleases, and
So organized society is possible.”

The Missouri General Assembly (state legislature) is composed
of two houses. The “upper” house, Senate, is composed of 34 mem-
bers, and the “lower” house, the House of Representatives, has 163
menbers. All state legislators are elected by a popular vote of the
state’s citizens. State representatives serve a two-year term ard state
senators serve a four-year term.® The General Assenbly follows a
formal set of parliamentary rules governing enactment of statutes. A
bill (proposed law) becomes an act after it is approved by both houses
of the legislature ard then a statute (law) after approval by the gover-
nor.”

! Dewsnup and Jensen, A
Summary-Digest of State
Water Laws, pp. 3, 64,
352.

2 Shapiro and Tresolini,
American Constitutional
Law, p. 6.

3 Shapiro and Tresolini,
Po. 8-9.

* Constitution of the
United States, Preanble
and Amend. 10; and the
Constitution of Missouri,
Art. I, §§1 through 4.

5 Declaration of Indepen-
dence, 992, 7, and 32.

¢ Constitution of Missouri,
Art. ITT, §§2ad5.

7 The Missouri General
Assenbly can override a
governor’ s veto of a bill
by two-thirds vote, as
provided in the Constitu-
tion of Missourd, Art. 11T, §
3.
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8 Judicial review is the re-
examination of the
proceedings of a lower
court with respect, in
particular, topoints of law
and the path of reasoning
the lower court followed
in reaching its decision in
a specific case.

° phrens, S.N., ed.,
Official Manual State of
Missouri, 1995-1996,
Rebecca McDowell Cook,
Secretary of State,
Jefferson City, Mo., p.
264.

1 phrens, ed., p. 192.

1! The Executive Branch
of govermment, i.e., the
Governor (state) and
President (nation),
enforce the laws of the
state and nation, respec-
tively.

12 10* Amend. of the
Constitution of the United
States.

3 Haines, The American
Doctrine of Judicial
Supremacy, p. 26.

* Common law represents
those principles and rules
of action that derive their
authority solely from
usage and custom and
typically seeks to right a
wrang after it has oc-
curred. See also RSMo.
Chapter 1, § 1.010 (adptd.
1939), which cites the
formal recognition of
English Common Law in

The Missouri judiciary (court system) is composed of one Su-
preme Court, three Courts of Appeal, and 45 Circuit Courts. The Su-
preme Court consists of seven judges, one of whom serves as Chief
Justice. Generally, the Supreme Court hears cases on appeal froma
Court of Appeals. The Supreme Court has areas of original jurisdic-
tion and other judicial and administrative duties as specified by the
Missouri Constitution. An important aspect of the Supreme Court
and the Court of Appeals, is the function of judicial review.® The
Missouri Court of Appeals is canposed of three districts. The Eastern
District in St. Iouis amsists of fourteen judges, the Westem District in
Kansas City is conmposed of eleven, and the Southern District has seven
judges. The Southern District Court of Appeals meets in Springfield
and Poplar Bluff. The Court of Appeals hears cases on appeal from
Circuit Courts. A chief judge is elected, by the respective district
menber judges, for the Eastern and Southern districts. The chief judge
in the Western District serves a two-year term by rotation according
to seniarity.

Missouri’s Circuit Courts are divided into three levels of jurisdic-
tion--circuit, associate and mmicipal. ArticleV, Section 15 of the
Missouri Constitution requires at least ane circuit judoe in each judi-
cial circuit. There are 45 judicial circuits in the state.® Missouri’s
Circuit Courts are the courts of original (or begiming) jurisdiction for
civil ard criminal cases.” The federal court system is similar in com-
position and function to their Missouri state court system counter-
parts, as is the U.S. Congress to the Missouri Legislature.

Laws guide an individual’s actions in society by defining rights
and regponsibilities. Laws are created by the Legislature (statutory
law) and interpreted by the Judiciary (case law) ."' This report ad-
dresses five main kinds or sources of laws: legislated law, court-
made law, comon law, constitutional law, and equity. Legislated
law entails codified statutes enacted by a legislative body, either a
state legislature or the United States Congress. Statutory law repre-
sents acts of a legislature, adopted pursuant to its constitutional au-
thority to protect the health, safety or welfare of the citizens.® Court-
made law, or case law, enconmpasses legal determinations, interpre-
tations and judicial review by state and federal courts on a specific
subject brought before them in the form of a lawsuit. Case law repre-
sents the decisions (or “holdings”) of courts, ard is based on judicial
reasoning, precedent, statutory law, equity or comon law. Unlike
statutory law, which is based on rules, case law is based on compre-
hensive principles of justice. It hasbeennoted that “the great bulk of
law in this country . . . is found in the form of case-made law. It has
been maintained, on a conservative basis, that three-fourths of all
law is made by the courts.”®® Common law,™ on the other hand, is
that body of law based on unwritten principles of reason and com-
mon sense and is recognized by the courts as legally valid and bind-
ing. Common law could be termed as unwritten rights and responsi-
bilities. Constitutional law, embodied by the federal ard state consti-
tutions, represents the written rights of individual citizens and the



duties and powers of the federal and state goverrments. Equity™ is
the legal concept of justice which is dispensed by the courts on a
case-by-case basis.

The linkage between case law and statutes can be tenuous. Sur-
prisingly, most water-related statutes and civil law'® cases have a lim-
ited interaction with each other. Typically statutory law and case law
interact only when a case is brought before a court to declare a stat-
ute tnoonstitutional or a statute is passed to reverse a judicial deci-
sion. Both, however, are relatively uncomon. More often than not,
cases are decided based on common law rather than statutory law.
Most often, both statutory and case law speak to certain questions or
issues that are brought before the legislature or court, while Consti-
tutional law, common law, and equity speak to broad based prin-
ciples. Dependent upon the context of the issue, the statute or judi-
cial decision canbe either permissive or restrictive innature. Restric-
tive laws provide legal boundaries as to what specific actions carmot
be performed, and, if the action is performed, then it is inviolation of
the law. Permissive laws, on the other had, provide guidance to the
legal boundaries as to what actions can be performed and under what
conditions. Under permissive laws, actions performed in any man-
ner contrary to the way specified in the law is illegal. Case law, like
statutory law, not only reflects social needs but, through the decrees
of the courts, is adapted to meet changing conditions as society
progresses. Y

Laws can be further identified as either codified (statutory) laws
or civil laws. Code laws are acts of Congress and state legislated
statutes that are written and compiled. Code law is commonly, but
not always, thought of as criminal or penal law, as it is usually en-
forced by state and federal police agencies, with infractions carrying
criminal peralties. Civil laws do not carry criminal peralties for their
infraction; relief, however, to the injured party is commonly mon-
etary in nature. Civil law may include court-made law, common law,
constitutional law, and equity. Case law dealing with civil matters is
usually, but not always, identified by the way the case is cited, e.g.
Person A v. Person B, while criminal law most often is cited as State
v. Person. There are exceptions, however, and one should keep in
mind the types and kinds of laws.

Not all laws are equal in stature.'® Over time and through judi-
cial interpretation, a hierarchy of laws has developed. In 1803, in the
case of Marbury v. Madison, Chief Justice Johmn Marshall of the United
States Supreme Court wrote that, where the U.S. Constitution and a
state statute were in conflict, “ . . . [Tlhe Constitution, and not such
ordinary act, must govern the case to which they both apply.” Chief
Justice Marshall contimued in his reasoning, noting the U.S. Constitu-
tionas “. . . the fundamental and paramount law of the nation. . .”.
The very nature of the Constitution, its articles, amendments, and
clauses, establishes it as a higher law. Judicial interpretation of the
hierarchy of laws was also addressed in 1920 in the case of Missouri
v. Holland. Inhis majority opinion of the U.S. Suprere Court, Justice
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Oliver Wendell Holmes wrote “. . . [T]reaties made under the author-
ity of the United States, along with the Constitution and laws of the
United States, made in pursuance thereof, are declared the supreme
law of the land.” Though not hard and fast, the courts have helped
shape a functional hierarchy of laws.” This hierarchy of laws,? in
Jescending order, are: 1) the U.S. Constitution as interpreted by the
U.S. Supreme Court; 2) Acts of Congress and treaties ratified and
approved pursuant to the U.S. Constitution; 3) State Constitutions as
interpreted by state supreme courts; 4) state statutes; 5) common
law — law made or recognized by the courts and; 6) local ordi-
nances.? When two laws are in conflict, the higher law prevails.®
(See Figure 1, The Hierarchy of the Law.)

Water law is aimed at defining our use of water resources in a
fair and equitable marmer so as to serve the best interests of all citi-
zens and needs. It hasbeen, is, and will continue to be in a state of
evolution to meet present demands as well as anticipate the future
individual and public needs and priorities placed on the water re-
sources. With the passage of time, needs and priorities change, new
questions arise, and historical facts are re-evaluated. These factors
drive the evolution of water law. Legal restrictions and requirements
on how we use and protect our water resources serve to balance
individual needs with the needs of society. Public health, public safety,
and the economic well-being of the state and its citizens depend on
the adequate availability of usable water. The value of our water
resources continues to increase in proportion to demand and the rec-
ognition of their significance to our quality of life.

Missouri is a riparian water law state. This means that each indi-
vidual landowner is entitled to make use of the water found on his
property. The laws that address riparian rights are therefore restric-
tive, in that the landowner carmot meke unlimited or unrestricted use
of that water in any way that he chooses.® The right of a private
individual to use and manage the water on or beneath his land is a
“natural right,” which arises from land ownership and coincides with
“riparian rights.” “Riparian lards,” as defined by the courts, include
all lands above underground waters and beside surface waters.

The riparian owner is free to use the water flowing across or
under® his land so lang as his usage does not interfere with the rights
of other riparians.?® To fully grasp the riparian concept, cne must
understand that the act of merely using water does not in itself con-
stitute the ownership of that water. The limits on permissible usage
and what specifically constitutes unreasonable use of water or land
are generally the common focus in court cases. To the extent that
Missouri courts have addressed water use, they have generally fol-
lowed the approach that all uses are allowable unless specifically pro-
hibited, restricted, unreascnable, infringe upon the rights of others,
markedly decrease the quality or diminish the quantity of water, or
onflict with existing treaties, statutes or case law precedents.® The
riparian’s right to use the water in the future is not invalidated by
disuse.? (See Figure 2, Land Grant Survey Map, New Madrid, Mo.)
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The Hierarchy of the Law

The Constitution of the U.S.A.
Treaties of the U.S.A. Intematicnal Iaw (e.g. Maritime Law)
Decisions of the Supreme Court of the United States
Decisians of the Intematianal Court of Justice (World Court)
Decisians of the United States Court of Agpeals
Decisians of United States District Courts
Acts of Congress or Statutes of the United States (U.S. Code)
Presidential Executive Orders
Executive Agreements
Other Executive Docurents (proclamations, plans, notices, determinations)
Federal Rules and Regulations (CFR)
The Constitution of the State of Missouri
Decisions of the Missouri Supreme Court
Decisions of the Missouri Court of Appeals
Decisians of Missouri Circuit Courts
Statures of the State of Missouri (R.S.M.)
Gubermatorial Executive Orders
State Rules and Regulations (CSR)
Local Government Ordinances or County Commission Orders
Mumnicipal Court Decisions

Note: This chart is intended as a graphic representation of a legal cancept, and as such is representative of relationships. No
chart of this nature should ke considered infallible and accurate inall instances. ]

Figure 1. The Hierarchy of the ILaw in Missouri.
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Figure 2. Survey map of early New Madrid, 1804, showing lot lines rumning to the rivers, making all landowners
riparian. Source: Land Survey Program, DGLS.



This philosophy differs from the general concept of prior appro-
priation water rights of western states. In practice, under prior ap-
propriation law, the individual gains the right to use water based on
the date that the person established himself as a water user. These
rights attach to a specific source and quantity for that individual. The
earlier the date, the more superior the right and higher the priority as
opposed to other more recently established users. The distinction,
from riparian rights, is that under a prior appropriaticon philosophy
the user is entitled towater, arnd the “first in time” user has primecy in
use. This approach, under conditions of decreased flows or earlier
established users utilizing their full shares, soretimes leads to a situ-
ation where those who established themselves as water users through
recently acquired rights have no water.?® Unlike riparian doctrine,
non-use or waste of appropriated water can invalidate future water
use. 29

Few states, if any, can be said to adhere to pure riparian doc-
trine or pure prior appropriation doctrine. Most have a blend of as-
pects of both riparian and prior appropriation laws, to sore degree,
in order to balance the individual right to use water equitably and
fairly.®

Historically, Missouri water law has been concerned mostly with
water quantity issues. Being located within the watersheds of two of
the largest rivers in the nation, much of the state’s past water law
dealt with protection from “unwanted” water from the private
individual’s or landowner’s perspective.®® Since about the middle of
this century, and coinciding with increases in population, a diversifi-
cation of economic enterprises, and increased environmental aware-
ness, more emphasis has been placed on access to and use of reli-
able, guaranteed supplies of “wanted” water.** Increased awareness
and resource usage demands have fostered these changes. These
changes are reflected in statutes and court cases and are driven by
the activities of cities, conties, state agencies, and most notably, in-
dividals.

The major emphasis of this volume is on contemporary water
law — water use, water supply, and water quality from both judicial
(case law) and legislated (statutory law) perspectives. This docu-
ment is a review of Missouri water law from an historical inventory
approach. For the most part, statutory water law addresses forward-
looking, generalized, broad scope issues that have gained widespread
attention of the public or represent high priorities of cur elected rep-
resentatives. Statutory laws’ focal points tend to be on the needs and
well being of society as a whole. This differs from case law, in that
much of its emphasis centers on dispute resolution between indi-
viduals, and is of a highly detailed and limited nature. Generally,
case laws’ focal points are on ownership and property, natural water,
protection from water, water quality, water supply and water use.

Wherever possible and practicable, the citings of cases are in
chranological order, so as to illustrate the evolution of law as it has
been interpreted and how it continues to change over time to reflect
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the demands of society. The appendix containg a listing of court
cases in alphabetical order with notes, and a listing of Missouri stat-
utes in rumerical order with description. The statutory laws cited in
this document are either Missouri statutes or acts of Congress, which
apply to Missouri. The cases cited are predominately from Missouri
courts, however, some are from the federal courts and the remainder
from other state courts. All cases cited are relevant to the topic in
that they set a precedent, provide a basis of judicial reasoning for a
point of law, or directly affect the state of Missourdi or its citizens.

Statutory law citations usually are made referencing the chapter
and section of the law as found in the Revised Statutes of Missouri
(RSMo) , published by the General Assembly, for example, “Section
640.435, R/, " ard apgpears in this report in this fashion. This cita-
tion translates to “Chapter 640, Section 435 of the 1994 Revised Stat-
utes of Missouri, 1997 Supplement.” Recent legislation, which has
not yet been published in the state statutes, is cited as House Bill
(H.B.) or Senate Bill (S.B.), with the bill rumber, and year it was en-
acted. This type of listing is found in the Recent Iegislative Action
portion of the Appendix.

Case law citations are not codified the same way as statutes. Case
citations provide the names of the litigants, the publication source,
and the year that the decision was handed down. It is conventional
to abbreviate the name of the publisher, giving the volume number
before and the page number after, such as, 289 S.W.2d 583, (1993),
which would mean, “Volume 289, Southwestern Reporter, Second Se-
ries, page 583, decided by the court in the year 1993.” Abbreviations
for the varicus state ard federal court systems are listed in the Glos-
sary. The most common case reporters or sources for cases cited in
this document include Mo. (Missouri), S.W. (Southwestern Reporter),
U.S. (United States), F. (Federal Reporter), F. Supp. (Federal Supple-
ment) , and S.Ct. (Supreme Court) .

This docurent is strictly limited to discussions relating toMis-
souri case and statutory water law. It does not cover federal water
law (except in areas of sole or preenptive federal constitutional ju-
risdiction, such as interstate commerce), nor does it address in any
Jdepth federal or state rules, regulations, policies, or administrative
law, orders, actions or decisians. The listing of federal ard other states’
court cases is for information about case law that affects Missouri
water law, sets judicial precedent, or affects the actual usage of water
within this state’s boundaries.

The cases listed are the decisions from state and federal appel -
late judicial systems.®® As such, they represent, with some excep-
tions, appeals of lower court rulings.* Appeals are typically made on
points of law on which the lower court based its judgement, and are
under contention by one or more of the parties involved in the suit.
The appellate court decision then, is typically based on addressing a
point of law rather than retrying the original case. Broadly stated,
courts of original jurisdiction, usually circuit courts, dispense justice.
Appellate courts however, seek to determine whether the original



trial court correctly interpreted and applied the points of law in its
reasoning leading to a decision.

The information contained in this volume was compiled in as
complete and thorough a manner as possible. Some subjects or top-
ics may have been intentionally or unintentionally omitted. Addi-
tionally, some laws may have changed during or since the publica-
tion of this work. During development, the researchers found nu-
merous instances where authoritative sources disagreed on the mean-
ing or interpretation of certain statutes and judicial decisions. By
their very nature, laws are interpreted differently by different indi-
viduals, at different times and under different circumstances.

The reader should also know that some state statutes might be
“doscure.” As an exanple, Sections 30.750 et seq., RMo, covers such
topics as Linked Deposits, Farm Assistance and Small Business in the
chapter dealing with the Office of the State Treasurer, but it also ad-
dresses Water Systems Loans. (See Section 386.20, RSMo, for defini-
tions.) ZAnother example, Chapter 71, RMo, includes provisions rela-
tive to all cities and towns, and addresses water treatment, supply,
and contracts. Section 71.287 deals with water usage, and the volun-
tary reports made to the MDNR, DGLS. It is also understood that the
references to court cases are not exhaustive.

Another point, of which the reader should be aware, concerns
definitions of commonly used words and phrases. A commonly used
definition may not be the same as that used by the legislature or by a
court. As an example, the term “surface water” is most often used to
refer to water which is on the surface of the land and above the satu-
rated zone of groundwater, or “that part of the total [water] resource
that rests upon the Earth’s surface, [ard] is the water foud in rivers,
streams, lakes, and reservoirs.”*® “Surface water” as defined by state
statute is “water in lakes and wetlands, and water in rivers, streams
and their tributaries in which water flows for substantial periods of
the year.”* “Surface water”, as defined by the courts, refers to “that
form or class of water derived from falling rain or melting snow or
which rises to the surface in springs and is diffused over the surface
of the ground while it remains in that state or condition and has not
entered a natural water course, and [includes] overflow and floodwa-
ters that becore severed from or leave the main current of the natu-
ral water course and spread out over the lower ground.”?” Unlike the
common or legislated definitions, the court definition of “surface
water” does not include “watercourses.”?®

This volure is a part of a larger State Water Plarming effort and
is ae in a series of tedmical inventory volures dealing with Missouri’s
water resources. It is written in a semi-technical context to be as
useful as possible to the widest audience. It lends itself tobe used
separately as a base source of information, a reference work, or in
conjunction with other State Water Plan volumes to provide conpre-
hensive, factual information on the status of water law and water is-
sues in Missouri in the late 1990s. Please refer to the Preface for a
listing of other volures in this tecdmical inventory series.
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Understanding Missouri’s water resources must begin, by neces-
sity, with a discussion of the legal principles governing the acquisi-
tion, use, disposal, diversion and quality of water. In order to under-
stand some of the legal principles discussed below, it is best to have
a working knowledge of the historic development of water law in
Missouri. The contrasts between past and present rules help to clarify
the latter.

Furthermore, the terms used in other volumes in this state water
plan series are sonetimes used in a tedmical, rather than legal, sense.
The law has its own specific definitions for such terms as “surface
water,” “watercourses” and “groundwater;” these special legal defini-
tions should be mastered by the reader before embarking on a study
of the following principles. Therefore, this background section will
explain some important legal terms and provide some history of Mis-
souri law governing water resources as a precursor to the following
sections on Watercourses, Groundwater, Protection From Flood Wa-
ter, and Water Quality.

DEFINITIONS

Water is frequently found in contirual motion, whether it is flow-
ing through a defined chamnel, percolating through soil, collecting in
aquifers, traveling along rock fissures underground, emerging through
springs, or evaporating from a standing body of water such as a lake
or apond. This makes it difficult to classify the various forms of
water and to define the exact boundaries of any particular water body
with any precision. Nevertheless, Missouri courts have attempted to
distinguish between certain types of waters in order to define the
competing rights of individuals, businesses and public entities to con-
sure, divert, dispose of or otherwise use water for their purposes.

Groundwater as a whole is relatively easy to distinguish from
water above the ground. However, distinguishing between different
types of waters located above the ground can be quite difficult. Typi-
cally, Missouri courts have distinguished between so-called “surface
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water” and so-called “watercourses.” For abody of water to be viewed
as a “watercourse,” there nust be:
. . a streamusually flowing in a particular direc-

tion, though it need not flow contirually. It must flow in
a definite charmel, having abed, sides, or barks, and usu-
ally discharge itself into some other stream or body of
water. It must be something more than a mere surface
drainage over the entire face of a tract of larnd, occasioned
by ausual freshets or other extraordinary causes. It does
not include the water flowing in the hollows or ravines
in land, which is the mere surface water from rain or
melting snow, and is discharged through them from a
higher to a lower level, but which at other times are des-
titute of water. Suchhollows or ravines are not ina legal
contemplation water courses.?

By contrast, “surface water” is:

. . . that formor class of water derived from falling
rain or melting snow or which rises to the surface in
springs and is diffused over the surface of the ground
while it remains in that state or condition and has not
entered a natural water course.?

Lakes and reservoirs are surface waters to which riparian rights at-
tach.?

Just where “surface water” ends and “watercourse” begins may
be difficult to determine exactly.* For exanple, artificial drainage
ditches are sometimes treated as natural “watercourses,” and some-
times as mere “surface water.”® It is also often difficult to distinguish
between bogs which collect surface drainage in wet seasons, which
are treated as surface water, and sloughs in which waters become
separated from their normal stream chammels during flood stages but
are guided back into the main charmel of the stream, which are treated
as a part of the watercourse.® Special treatment is given to “floodwa-
ters” in Missouri, or waters that extend beyond the normal charmnel of
a watercourse but remain connected with the main channel and re-
main within a broader, yet still definite, stream. The portions of these
waters that extend cutside of the normal chamnel are treated as “sur-
face waters” rather than “watercourses” in Missouri (unless they be-
come separated from the main chamnel and return to the main chan-
nel as described above) . This is contrary to many other states.” Ulti-
mately, whether a particular waterway is “mere surface water” or a
watercourse is an issue of fact to be found by the jury under proper
instructians.®

Similarly, there are different classes of grourdwater. “Percolat-
ing groundwater” seeps, ocozes, filters, and otherwise circulates
through the interstices of subsurface strata without a definite chan-
nel, or in a course that is not discoverable from surface indications
without excavation for that purpose.® By contrast, “underground
streams” flow in a fixed and defined chammel or in a direction that is
reasonably ascertainable.'® There is a legal presumption that
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groundwaters are percolating, but this is rebuttable by evidence es-
tablishing the existence of an underground stream.™

The legal definitions of these terms may be different from scien-
tific definitions, and are more precise than the definitions of such
terms used in everyday communication. Often, in common speech,
all waters above the ground are referred to as “surface waters,” and
all waters below the surface of the ground are referred to as “ground-
water.” One must be careful to use the correct terminology when
gpeaking in a legal sense, for the rights of individuals and others to
divert, consure, otherwise use, dispose of, or pollute various types
of waters may depend on it.

HISTORICAL OVERVIEW

As will becore apparent in the sections that follow, a significant
portion of the law on water rights focuses not on the acquisition of
rights to consume or otherwise use water, but rather on the right to
repel or otherwise control water flow so as to prevent damage to
one’ s property and preserve or develop its suitability for particular
uses. Many of the cases interpreting these rights irvolve either dis-
putes over the right to use or consure water in watercourses, on the
one hand, or disputes over the right to repel, control, discharge or
otherwise dispose of surface waters, on the other hand. The cases
governing use and consunption of water in watercourses is discussed
in more detail in the sections on Surface Water and Groundwater. As
explained in those sections, use of surface water and groundwater is
governed by the “reasonable use doctrine.”

The discussion in this section is devoted to providing a back-
ground on the control and disposal of surface water. The rule gov-
erming such control today is referred to as the “rule of reasonable-
ness,” which has sore similarities to the “reasonable use doctrine”
governing use and consumption of water, but which is distinct from
that rule. The “rule of reasonableness” contrasts with the two other
rules that previocusly governed control of surface water in Missouri -
these are the “civil law rule,” which espouses a “natural flow” theory,
and the “common enemy rule.”

The “civil law rule” was briefly followed in Missouri.®? This rule
is perhaps best stated as follows:

Where two fields adjoin, and one is lower than the
other, the lower must necessarily be subject to all the
natural flow of water from the upper one. The inconve-
nience arises from its position . . . . Hence the owner of
the lower ground has no right to erect embankments
whereby the natural flow of the water from the upper
ground shall be stopped; nor has the owner of the upper
grournd a right to meke any excavations or drains by which
the flow of water is directed from its natural charmel and
a new channel made on the lower ground; nor can he
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collect into one charmel waters usually flowing off into
his neighbor’s field by several chammels, and thus increase
the wash upon the lower fields.®
This rule generally imposed liability on landowners who interrupted
the natural flow of waters and thereby harmed their neighbors.
Another rule governing control of surface water that was previ-
ously followed in Missouri is the so-called “common enemy rule,”
which was adopted in Abbott v. Kansas City, St. J. & C.B.R.R., 83 Mo.
271 (1884). This was the predominant rule enforced by the Missouri
courts until the reasonable use rule was adopted in this century. The
common enemy rule was based on the assumption that surface water
is the enemy of all. The crux of this rule was that every landowner
possessed an unlimited and unrestricted legal right to control surface
water without regard to the effects of such control on the landowner’s
neighbors.® It was essentially a rule of non-liability, but was modi-
fied over time to eliminate sore of its harsh effects. The rule did not
apply to surface waters impounded for beneficial use.®
Since Missouri courts have applied a “rule of reasonableness” in
determining the limits of one landowner’s rights to control surface
water flow vis-a-vis others’ rights. This approach leaves it up to the
court to make a determination upon the facts of each case in accor-
dance with fairness and common sense. Particular applications of
the rule of reasonableness are discussed further in the following sec-
tions on Watercourses, Groundwater, and Protection from Floodwa-
s,
In 1998, the following section of law was enacted by House Bill
1161 (as amended) and signed by the Governor.
644.018. In any contested case or judicial proceed-
ing filed after Jaruary 1, 1998, irvolving surface water in
any flood prone area, if any defendant has cbtained and
fully complied with a permit from a local subdivision
which has enacted orders or ordinances as required by
the Federal Emergency Management Agency as a pre-
requisite to participation in the Natianal Flood Insurance
Program, arnd which political subdivision has jurisdiction,
pursuant to the zoning laws of this state or the laws and
regulations of the Federal Emergency Management
Igency, over the area in dispute, then the proper per-
mitting and compliance with all conditions of such per-
mitting of such project shall be caonclusive proof that the
project is a reasonable use and meets any reasonable
use test imposed by law or a court.
Since the courts have said that determining “reasonable use” is
their prerogative, on a case-by-case basis, it appears that the validity
of this statute may be considered by the courts at some future time.
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WATERCOURSES

A Missourian who owns land adjacent to a river, stream or other
watercourse has a legally protected right to a natural streamflow ex-
cept as changed by the reasonable uses of other landowners.*® The
right to the natural stream flow has two canponents. First, the right
guarantees a natural quantity of water in the waterway. Second, the
right guarantees a natural quality of water in the waterway. This is
known as a riparian system, and a Missourian who owns land along a
river or stream is called a riparian. A “riparian” is a landowner whose
property “abuts,” or “touches,” a watercourse or a lake or pond.?’
Persons classified as riparians do not own the water flowing through
their land but have inherent rights to use the water located in water-
courses that are adjacent to their lands.®® These rights of riparians
along a common watercourse are frequently competing, because al-
most any use will deplete the quantity or degrade the quality of wa-
=

There are different legal doctrines that describe the rights of use
associated with watercourses under the riparian system. Missouri
follows what is known as the comparative reasonable use rule.® This
rule gives the riparian landowner the right to make reasonable uses
of the natural stream flow. Missouri courts have placed greater em-
phasis on the “reasonable use” aspect of the rule than they have placed
on the “natural flow” aspect of the rule.® Missouri courts have also
held that new users must be accommodated by old users.? Some
authorities hold that riparians may only use the water on riparian
lands within the same watershed as the water resources.?

The reascnableness of a particular riparian’s use depends on a
comparison of that use with the uses being made of the watercourse
by other riparians and the inmpacts on society as a whole.® The fac-
tors for determining the reascnableness of a particular use in Mis-
saurdi are:

the purpose of the use,
the suitability of the use to the watercourse or lake,
the economic value of the use,
the social value of the use,
the extent and amount of the harm it causes,
the practicality of avoiding the harm by adjusting the use or
method of use of one proprietor or the other,
the practicality of adjusting the quantity of water used by
each proprietor,
the protection of existing values of water uses, lards, in
vestments and enterprises, and
the justice of requiring the user causing the harm to bear
the logs.®
The discussion below elaborates on the precise meaning of this
rule in particular circumstances.

E @© ©oggogcgoe
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Missouri courts have recognized a mumber of valid riparian uses
of watercourses under the comparative reasonable use rule. For ex-
ample, irrigation, domestic water supply and livestock watering have
been expressly recognized as beneficial riparian uses.?® The Depart-
ment of Natural Resources has promilgated state water quality stan-
dards which recognize other beneficial uses of water including recre-
ation, aquatic life and industrial uses.® The comparative reasonable
use rule would recognize these and other “reasonable uses” of water
in watercourses. Whether a particular use is reasonable depends on
the facts and circumstances of the particular case. The only absolute
caveat is that any use that diverts the entire stream flow at the ex-
pense of downstream riparians is per se unreascnable.?’

Missouri courts have never cutlined the right to use diffuse sur-
face water.?® Some other states have held that a landowner has an
absolute right to appropriate surface water, without regard to effects
on individuals who own land downstream, through which the sur-
face water would flow absent such appropriation.? Other states have
held that surface waters may only be “reasonably” appropriated, and
that “reasonably” does not mean all that is needed.® Whether or not
Missouri ultimately follows the rule used for appropriation of perco-
lating groundwater and surface watercourses, remains to be seen.

GROUNDWATER

The same rule that applied to watercourses also applies to
groundwater use.*' The same comparative reasonable use rule ap-
plies whether the groundwater is percolating or an underground
stream.** As is the case with watercourses, reasonable use is deter-
mined on a case-by-case basis, considering all the relevant facts and
circumstances, including the type of water at issue.®

There are two potential limitations. First, groundwater can be
used on the property where the wellhead is located or away from
that property. However, use away from the wellhead may be barred
if it deprives another riparian of groundwater that is essential to the
beneficial use of his land.* If there is no actual interference with
another riparian’s land use, groundwater can be diverted and used
on land away from the wellhead. This allows municipal water sup-
plies to be developed based on groundwaters.

The second caveat is that a riparian cammot “own” groundwater.
Instead, a riparian owns the right to use the groundwater. This means
that, unlike mineral or timber rights, groundwater cannot be con-
veyed from a riparian owner to another user. A riparian landowner
can convey the right to use groundwater, however.®® This is signifi-
cant because it has the potential to limit comrercial transactions in-
volving groundwater and to limit a landowner’s right to dispose of
property. As a practical matter, however, a landowner’s ability to
convey the right to use groundwater is tantamount to conveying the
water itself. A person who dbtains the right to use water from a ripar-
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ian owner may be limited in the use of that water, however. As scarce
water resources continue to becore more developed, this is likely to
ke fertile grord for litigatian.

OTHER WAYS TO ACQUIRE WATER RIGHTS

Tt should be noted that the legal principles discussed above base
a person’s water rights on his or her ownership of real property
through which water flows. However, there are persons, organiza-
tions and public entities who do not have any significant amount of
water running across or under their property, or who do not even
own real property. Therefore, there are alternative means to acquir-
ing water rights in Missouri. This section is devoted to an explana-
tion of the altermative means commonly employed to acquire such
water rights.

For public entities, condemming land which adjoins a water re-
source is often an option.* Although the extent of power differs as
between different classes of cities and between cities and counties,
all sorts of political subdivisions ard local districts have at least sare
authority to contract with water suppliers or to purchase water re-
sources through condemmation or otherwise, or to create cisterns,
wells or other reservoirs of water, and/or to levy taxes to pay for
provision of water to their residents.” Cities, towns and villages are
permitted to charge fees in addition to levying taxes for improve-
ments if they voluntarily make an annual report to the Missouri De-
partment of Natural Resources (Division of Geology and Land Sur-
vey) on water consunption in their jurisdictions.® It should alsobe
noted that private corporations, whether for-profit or not-for-profit,
may also be formed to supply water.*

The procedure for forming public water supply districts is set
forth in Chapter 247, RSMo 1994 (as amended 1996) . Persons wish-
ing to dam the navigable waters of the state in order to create water
supplies must follow the procedures ocutlined in Chapter 236, RSMo,
so that the rights of neighboring property owners are protected, and
may not do so in a mamner that will cbstruct the free passage of fish
up and down and through watercourses.*® Damages may be obtained
against persons and corporations that construct booms and thereby
create backwater or overflow.* The drilling of water wells is also
regulated.** Furthermore, it is a misdemeanor to either willfully or
maliciously divert, dam up and hold back from its natural course and
flow any water supply for domestic or municipal purposes, after the
supply has already been taken by another for his or her (or, in the
case of a city or corporation, its) use, or to divert any water service or
meke connection with property of a utility.®

River basin conservancy districts may also be created for pur-
poses conducive to the public health, safety, convenience or general
welfare, and when properly constituted may then regulate the use of
waters in said basins and may condemmn lands and acquire riparian
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and other rights for such purposes.** Conservation of open space is a
permissible purpose for condeming land, at least for some govern-
ment agencies.*

Special rights are also given to certain local port authorities to
govern the construction of docks and jetties and to develop water-
ways, acquire property and otherwise improve both navigable and
non-navigable areas.*® Also, counties have authority over the use of
ferries and the fixation of ferriage rates.¥ Cities, towns and mmici-
pal corporations may lease their wharves to steamboats and other
vessels.®

Adverse possession may be yet another means of acquiring wa-
ter rights. When a person without water rights diverts water froma
source to which another landowner is legally entitled, and this per-
son does so for a period of ten (10) years in an open, notorious,
contimuous and adverse manner, that person will acquire the right to
continued use of the water.* The converse also may be true. Al-
though the landowner failed to establish a right by adverse posses-
sion to drain surface water to a down gradient neighbor, the court
appeared to recognize the possibility for such an action in Senkevich
v. Vaughn, 610 S.W.2d 299 (Mo. Ct. App. 1980).

RECREATIONAL USE AND PUBLIC RIGHTS

In addition to having the right to use the natural stream flow
consumptively, inMissouri a riparian is guaranteed the right to ac-
cess and the right to use the surface of the waterway.*® In addition,
the right to use the surface of the waterway is not restricted to the
surface of the water adjacent to the riparian’s real estate. Instead, the
riparian has the right to use the surface of the entire watercourse.®
The riparian’s rights in this respect, however, are subject to the public’s
dominant right of navigation.®® The rights of surface access and use
do not necessarily guarantee a particular water level, at least in the
case of a man-made reservoir.® Nor can a riparian landowner re-
quire the owner of the dam impounding the reservoir to make needed
repairs or maintain a particular reservoir level .* There may be a right
to a particular river level or instream flow under the natural stream
flow theory, although it has never been articulated by a Missouri court.

The public right to navigation extends to recreational boating in
Missouri. All persons have a right to navigate ary river or stream that
has a sufficient flow to float a recreaticanal boat like a cance.® This
“recreational servitude” does not extend to the gperation of off-road
vehicles within rivers and streams in Missouri.® Missouri’s recreatical
servitude is strictly limited to boating and related activities like fish-
ing and swimming. Even these preferred uses are limited by the wa-
ter safety provisions found in Chapter 306, RSMo.

The public rights recognized by the recreaticnal servitude in
Missouri are consistent with the Missouri Organic Act of 1820. The
Organic Act was the legislation by Congress that paved the way for
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Missouri’s admission into the Union. The Organic Act provided that
“ [t]he River Mississippi, and the navigable rivers and waters leading
to the same, shall be common highways, and forever free. . . " ¥

Public Trust Doctrine

An important federal doctrine known as the public trust also
applies in Missouri. The public trust doctrine maintains that the state
holds certain lands and waters (and perhaps other valuable resources)
as trustees for the good of the people. Although only one Missouri
case has acknowledged the public trust, it is a common thread con-
necting all of Missouri’s strong conservation and erviramental laws.>®

These public rights can interfere with and overcore private ri-
parian rights. For example, even though a riparian can construct a
dock in an adjacent river or stream, the dock must not interfere with
the public rights of navigation or the recreatiomal servitude. If apri-
vate dock interferes with these public rights, it is subject to injunc-
tion as a nuisance.®

The cormerstone of the riparian system is natural flow. Accord-
ingly, a man-made waterway does not vest any riparian rights in an
adjacent landowner.® It may be appropriate in a particular case, how-
ever, for a man-made waterway to be treated as a natural stream sub-
ject to riparian rights.® For exanple, a ditch that replaces a natural
stream may vest rights in adjacent landowners.®? In addition, a
drainway can be improved so that it comes within the definition of a
natural watercourse.® If anartificial waterway cores within the defi-
nition of a natural watercourse, it will be treated as vesting riparian
rights in adjacent landowners.

PROTECTION FROM FLOODWATERS

Until recently, floodwaters were legally viewed as the “comon
enemy to all.”®* Today, the now familiar comparative reasonable use
rule applies to floocdwaters in Missouri.® As applied to floodwaters,
the camparative reascnable use rule allows the riparian landowner to
make reasonable use of his land. In meking reasonable use of his
land, the landowner can alter the land’s drainage and redirect the
flow of surface waters. It is permissible for the altered flow of sur-
face waters to cause some harm to neighboring lands, but the com-
parative reasonable use rule prohibits water control structures that
cause unreasonable harm to neighboring lands.® Basically, the rule
requires the riparian to be a “good neighbor. ”

In individual is liable for alterations to surface water drainage
that are either intentional and unreasanable or negligent, reckless, or
in the course of an abnormally dangerous activity.®” When faced with
the question of alteration, the court balances the gravity of the harm
caused by the alteration to drainage flow against the utility of the
alteration. Drainage activities that are unreasonable are subject to
injunction as a nuisance or trespass.
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Missouri’s recent change from the modified common enemy rule
to the comparative reascnable use rule may have profound practical
effects. Unfortunately, however, it is too early to determine in ary
detail what those effects will be. Comentators have suggested that
many drainage activities that were prohibited by the modified com-
mon enemy rule in Missouri are also prohibited by the comparative
reascnable use rule. For example, under the old rule, floodwaters
could not be discharged onto neighboring land where it would not
have drained naturally.® Inaddition, the old rule prohibited flood-
water from being gathered from an entire parcel and discharged at a
single point onto an adjoining parcel.® Finally, drainage improve-
ments could not cause the natural capacity of the drainway to be
exceeded without 1iability to a downstream landowner under the old
rule.” All of these instances in which liability was found under the
modified common enemy rule also represent cases where a landowner
likely would be held liable under the comparative reasonable use
rule, depending on the particular facts and circumstances.

There are special rules that allow drainage improvements to ex-
ceed the capacity of the receiving stream where railroads and certain
agricultural lands are concerned.™ A particular case where the switch
to the canparative reasonable use rule may have significant impacts
has to do with the construction and maintenance of levees.

Historically, landowners have been allowed to protect themselves
from floods by constructing levees.” Under the new comparative
reasonable use rule, however, actions to repel floods that unreason-
ably interfere with the use of neighboring lands are prohibited.” In-
creasing the height of levees in an emergency by sandbagging or add-
ing rock could be construed to violate the comparative reascnable
use rule if it unreasonably harms a neighbor. The comparative rea-
sonable use rule also might restrict the construction of new levees
and other water control structures. Finally, whether the repair and
routine maintenance of levees that were constructed when the modi-
fied common enemy rule prevailed is affected by the new rule is a
corplicated but cpen legal question. In light of recent challenges to
emergency flood control efforts across the country, it appears likely
that these questions may be answered in the near future by litigation.
Missouri’s “levee wars” may be finding their way into the courts.

WATER QUALITY

A number of state agencies are charged by law with protecting
the quality of water in Missouri in cne way or another, including the
Missouri departments of Natural Resources, Health, Agriculture and
the Public Service Commission. Local and area-wide agencies also
play a role in administering water quality protection laws. Water qual-
ity is primerily protected through state statutes that forbid or regqulate
the conduct of particular activities that are harmful to, or have the
potential to harm, the quality of water resources. The various statu-
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tory provisions that govern water quality approach the prablem from ™ State ex rel. Dresser

a variety of angles. Some statutes focus on the treatment of waters f;;h:t;le;d f;; : (‘;/io}aﬁj;n,’c
being diverted into public drinking water sources, while others focus 1980) o )

on the quality of water bodies themselves and forbid any activity that

would degrade this quality. Still others focus on preventing and con- 75 § 640.140, RSMo 1994;
trolling specific types of conduct that might cause the addition of see also §§ 256.280 to

. . . 256.360, 640.600 to
pollutants to water bodies without regard to the quality of the af- 640,615, and 644.122,

fected or potentially affected water body. The state is also autho- RSMo 1994, and 640.620,
rized, by statute, to administer grants to certain water and sewer sys- RSMo (Supp. 1995) .
tems and is required to gather and disseminate important water qual-

ity data in furtherance of its goal of protecting water quality. "* § 640.115, RSMo 1994.

Almost all of the surface waters and groundwaters in the state
are protected in cne way or another through these statutes, but water
quality is also protected in the court system by private citizens and 78 § 640.115, RSMo 1994.
the state who may bring nuisance and trespass actions against pollut-
ers.” Inaddition, local govermments have the power to protect wa-
ter quality resources within their baundaries, and mary local authori- % § 640.125, RSMo 1994 .
ties gperate sewer and water systems for their constituents. The dis-
cussion below is limited to the state statutes that serve to protect
water quality, and some of the court decisions that interpret those
statutes.

7§ 640.115, RSMo 1994.

7§ 640.120, RSMo 1994.

Public Drinking Water Protection

The Missouri legislature has enacted statutes to protect the qual-
ity of water being supplied by public drinking water systems for hu-
man consunmption in accordance with the federal Safe Drinking Wa-
ter Act. Missouri’s law not only establishes minimum levels of con-
tamination acceptable by INR regulations in drinking water supplied
to the public, but it also mekes grant monies available to public drink-
ing water systems for purposes of constructing or improving their
systems.”

The Missouri Safe Drinking Water Iaw prohibits all drinking water
suppliers from using their sources or dispensing water to the public
without first dbtaining a written permit of approval from the Depart-
ment of Natural Resources.”™ Such suppliers nmust file certified copies
of their plans and surveys of their waterworks, together with a de-
scription of the methods of purification and the source from which
the supply of water is derived, to the Department of Natural Re-
sources.” Any construction, extension or alteration of a public water
system must be in accordance with the Department of Natural Re-
sources’ regulations.™

Moreover, this law requires owners and gperators of public drink-
ing water systems to test their water periodically for lead, copper and
other contaminants that may be hazardous to public health.” Public
water systems must report the results of their tests to the Department
of Natural Resources and notify their users and the public whenever
they fail to comply with the regulations established by the Safe Drink-
ing Water Commission.® The Department of Natural Resources also
may inspect public water systems, and may take action to enforce the
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81 §§ 640.120.5 and
640.130, RSMo 1994 .

8 § 640.130, RSMo 1994.

8 § 640.120.6, RSMo
1994.

8 See State ex rel.
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Ruddy, 592 S.W.2d 789,
793 (Mo. banc 1980) .

8 See 10 CSR 20-7.031(1)
and Tables G and H.

8 See 10 CSR 20-
7.031(1) (O).

87 See 10 CSR 20-7.031(3)
to (10) and accompanying
Tables.

8 See 10 CSR 20-7.031(2) .
8 See §§ 644.041,
644.051.2 and 644.082,
RSMo 1994.

% §§ 644.051.1 and
644.076.1, RSMo 1994 .

requirements of the Safe Drinking Water Law.® In the event of an
emergency that endangers or could be expected to endanger the
public health and safety with regard to drinking water supplies, the
department can order system owners and operators to immediately
take whatever measures the department specifies to lessen the dan-
ger.® The department regularly tracks and publishes information
about the water quality in each public water system.®

Protection of Waters of the State fraom Pollutants and
Contaminants

Missouri law doesn’t merely protect the quality of drinking wa-
ter. All “waters of the state” are protected under the Missouri Clean
Water Law. The Clean Water Commission was created in 1961 and
operated as an independent body until the Reorganization Act of 1974
(See RMo. Section 256.200) . Legislation established additional pow-
ers and duties of the Commission in 1972 (See R9Mo. Section 644.026),
and it became part of the Department of Natural Resocurces in 1974.
# Pursuant to the 1972 law, the Clean Water Commission established
water quality standards for different classes of bodies of water in the
state based upon the uses designated as appropriate by the Commis-
sion for each of them.® Uses that may be designed as appropriate for
a particular body of water include irrigation, livestock and wildlife
watering, recreaticmal fisheries, protection of aquatic life, whole-body-
contact recreation, boating and canceing, drinking water supply, and
industrial process and cooling water.® The water quality standards
for each class of water body establish the levels of particular pollut-
ants that should not be exceeded for that class, and these maximum
levels for each pollutant are referred to as “water quality criteria.”®
The regulations further prohibit any degradation of the quality of
waters as they existed at the time they were promilgated, with a few
limited exceptions.®

The Clean Water Law establishes a permitting process that gives
the Department of Natural Resources an opportunity to ensure that
the level of contaminants to be discharged to waters of the state at a
particular coweyance, or “point source,” will not degrade the quality
of the particular body of water receiving the discharge below the water
quality standard established for its class. The required construction
and operating permits set forth maximum levels of each contaminant
to be discharged at a particular discharge point. This is called “efflu-
ent limitations” and requires the permittee to test the water at each
point of discharge on a periodic basis and submit the results to the
department on a form called a Discharge Monitoring Report.® The
Clean Water Law mekes it illegal for any person to discharge contami-
nants into waters of the state that pollute the waters, degrade water
quality below the standards, or exceed effluent limitations established
in a permit.*

The Clean Water Law is quite broad in its application because it
prevents all kinds of water pollution, and it protects the waters of the
state. For example, the Law defines “pollution” broadly enocugh to
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encamnpass not anly the effects of introducing harmful substances into
water, but also changes in the level of dissolved oxygen in water,
changes in the temperature of water, and changes in other chemical,
biological and physical characteristics of water because such changes
can degrade the quality of water and limit its beneficial uses.” The
law prohibits not only pollution of surface water bodies, such as lakes
ard rivers ard their tributaries, but also subsurface water.”? Intermit-
tent streams and other bodies of water that are dry for part of the
year also are covered.®

The effluent limitations in any given discharge permit issued
under the Clean Water Taw will set forth, by specific contaminant, the
maximum amount and/or concentration of the contaminant that may
be discharged into the receiving body of water in a given time pe-
riod; these parameters are specific to the type of facility that is dis-
charging.® Certain types of facilities are required to be “no discharge”
facilities, which means that they are designed to and actually prevent
any discharges of contaminants or pollutants to waters of the state
except in the event of certain extraordinary rainfall events.®”® The
Department of Natural Resources has established separate sets of regu-
lations to govern storm water discharges, heat purp operations, min-
eral resource injection/production wells, concentrated animal feed-
ing operations, disposal of wastewater in residential subdivisions, and
other types of facilities.®

Altermatives to the normal permitting process are available for
certain types of discharges. For exanple, in certain areas, sewer sys-
tems will gather and chamnel any pollutants or contaminants placed
within their drainage area into publicly owned treatment works
(“POTWs"”) . While the law requires the POIW to dbtain a permit, the
persons “discharging” pollutants or contaminants into the POIW sys-
tem do not need a permit.®”” Rather, persons discharging non-domes-
tic wastewater into the POIW system must satisfy requirements es-
tablished by the POIW authority.® Typically, the POIW prohibits its
users from dumping certain types or quantities of contaminants into
the system, which would cause a bypass around the system or would
interfere with the POIW’'s ability to comply with its effluent limita-
tions, because the POIW authority is ultimately responsible for en-
suring that its system complies with the terms and conditions of the
POTW’ s permit.*®

Another exanple of an altermative to the traditional permitting
process is the so-called “general” permit. For certain types of facili-
ties discharging to certain receiving streams, the permitting process
is simplified because these facilities have discharge characteristics so
similar to one another that the Department of Natural Resources has
been able to develop a standard set of permit terms and conditions
for them.®

Finally, it should be noted that other state agencies also have
authority over sewage treatment facilities that impact water quality.
The Department of Health regulates small on-site sewage disposal
systems .’ The Public Service Conmission requires sewer utilities to
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meet certain engineering and maintenance requirements to ensure
carpliance with the state’s water quality standards.®

Water Quality Protection Through Regulation of Specific
Activities

Certain types of activities that tend to impact water quality are
also regulated pursuant to statutes tailored particularly to them, often
by special boards and commissions that work in coordination with
another state agency. For exanple, in-stream sand and gravel cpera-
tors must obtain permits from the Land Reclamation Commission and
conduct their excavating activities in accordance with the Land Rec-
lamation Act.'® Surface coal mine operators must also cbtain per-
mits and must preserve the hydrologic balance of the mining area to
the extent possible during their operations.'™ 0il and gas well drill-
ing operators must similarly dotain a permit from the state geologist
and conduct oil and gas production activities in accordance with stan-
dards established by the Missouri 0il and Gas Council.'®™ Dams con-
structed to oontain industrial water such as tailing, slime and settling
ponds must be permitted by the Missouri Dam and Reservoir Safety
Council to ensure their structural integrity.'® Persons who drill wa-
ter wells or install heat or other punmps or monitoring wells or con-
duct groundwater or surface water tracing activities are subject to the
permitting, registration and examination requirements administered
by the Well Installation Board.' These activities are overseen by the
Department of Natural Resources.

As ancother exanple, during the 1996 legislative session, an emer-
gency law was passed to specifically address water quality problems
resulting from concentrated animal feeding operations.'® Among
other things, this law requires owners and operators of flush system
animal waste wet handling facilities at large concentrated animal feed-
ing operations (CAFO) such as hog mega farms to conduct frequent
inspections of their animal waste handling facilities and to have elec-
tronic or mechanical shutoff capabilities for their systems.'® These
facilities must canstruct failsafe aontairment structures or earthen dams
to contain unauthorized animal waste discharges if they are located
sufficiently near certain water resources.™® Still other laws, such as
the Solid Waste Management Law and the Hazardous Waste Manage-
ment Taw, protect water resources indirectly by requiring that certain
harmful wastes be carefully contained and handled so as to limit their
impact on the environment and the public safety.™ The Department
of Natural Resources, the Clean Water Commission and the Hazard-
ous Waste Conmission administer these laws. The Missouri Depart-
ment of Agriculture also plays a role in protecting water quality by
registering and restricting the use of pesticides, licensing pesticide
dealers and users who have adequate education and training in the
application of pesticides, and regulating the storage, transportation
and disposal of pesticide containers.™?

Other statutes ban particularly harmful water uses. The Attor-
ney General is charged with enforcing § 304.013, RSMo 1994, for ex-

24



ample. This statute prohibits, with limited exceptions, any person
from operating an of f-road vehicle or all-terrain vehicle (BIV ) within
any streamor river inMissouri. There are similar prohibitions against
the intentional defiling of water used for darestic or mmnicipal pur-
poses, the use of wells for waste disposal, the dumping of sewage
from boats, and the placement of harmful substances in caves or sub-
surface waters.'™

Area-Wide and Statewide Water Quality Monitoring and
Protection

Missouri’s statutes establish mechanisms for agencies to oversee
water quality on a statewide or area-wide basis in addition to focus-
ing on particular systems affecting water quality or on particular wa-
ter bodies, as described above. For example, in 1989, the Missouri
legislature charged the Department of Natural Resources with estab-
lishing, developing and maintaining an ongoing statewide surface and
groundwater monitoring program. This was done to determine back-
ground, or “baseline,” water quality data for Missouri’s surface and
groundwater resources, to detect trends in the character and concen-
tration of contaminants in such water resources, and to identify areas
that are highly vulnerable to contamination.™ This law, known as
the “Missouri Water Resource Law,” also charged the Department of
Natural Resources with establishing an inventory of existing surface
water and groundwater uses and quantities, and with developing the
state water resource plan of which this volume is a part.™ The Clean
Water Commission plays a similar role in collecting and disseminat-
ing data concerning the water resources of Missouri as related to its
social and economic needs. ¢

Under the Missouri Water Resource Law, the Department of Natu-
ral Resources may also establish special water quality protection ar-
eas where it finds a contaminant in a public water system or a con-
taminant in surface or groundwater that exceeds maximum contami-
nant levels or water quality standards established under the Safe Drink-
ing Water Law or the Clean Water Law and that presents a threat to
public health or the ervironment .*” After defining the boundaries of
a special water quality protection area, the Department of Natural
Resources is to implement an informational program to help prevent,
eliminate, mitigate or minimize the continued introduction of the
contaminant (s) into the surface or groundwater within those bound-
aries. ™

Finally, state law also protects water resource quality by permit-
ting the formation of local water, sewer, and soil and water conserva-
tion districts that perform a variety of functions to protect water re-
sources. Public water supply districts, sanitary drainage districts ard
sewer districts may be formed by certain cities, comnties and territo-
ries crossing city and county lines to meke available ample quantities
of wholesore quality water to their inhabitants and to treat the sew-
age produced within their territories.™ Soil and water conservation
districts may be formed to, among other things, implement projects
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120 §§ 278.060 et seq.,
RSMo 1994.

121 See § 64.975, RSMo
1994.

to protect watersheds and prevent floods.™ Inaddition, after a pub-
lic vote, a county may designate specified waterways, streams, rivers
or other waters of the state as natural streams requiring special pro-
tection.®

The preceeding discussion is intended to alert the reader, ina
general fashion, to the myriad ways in which Missouri law protects
the quality of Missouri’s surface waters and groundwaters. While the
Clean Water Law addresses water quality and contamination of all
surface waters and subsurface waters of the state in a direct fashion,
mary other laws preserve the quality of waters of the state indirvectly.
This is done by oontrolling activities that would, by their nature, tend
to affect water quality, by regulating the quality of drinking water,
and by placing special water quality management responsibilities on
varicus state and local agencies.
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LANDOWNER and RIPARIAN RIGHTS

Riparian is a word that comes from the Latin word, riparius,
meaning river bank.! Riparian land touches the bank of a river, stream,
pond, or lake, or overlies groundwater. The owner of such land is
known as a riparian landowner. The entitlements of riparian owner-
ship are known as riparian rights, and the common law doctrine of
riparian water rights is called “Riparian Doctrine.”

Usufruct also is a word from Latin, a combination of the words
for “use” and “fruit,” meaning enjoyment. It refers to the right of
using and enjoying the advantages and profits of a thing without own-
ing, altering or dameging its substance.? With reference toMissouri’s
riparian rights inwater, the water is not owned as property, but rather
is used, consured, put to beneficial use® and enjoyed.

Landowners are often referred to in case law as proprietors, and,
if they border a watercourse, riparian owners or abutting owners. In
the eyes of the law, a riparian owner is a “person” (one who can buy,
sell, or own property) .

Corporations, includingmmicipalities, fit this definition and are
soretimes legally identified as “artificial persons.” An individual, a
corporation, or a city is a “person” within the meaning of the law.
Riparian and landowner rights are addressed almost entirely in case
law. Riparian rights arise by virtue of ownership of real property
(land ownership) , which underlies or borders watercourses or lies
above groundwater. All that is needed to acquire riparian rights is to
acquire ownership of riparian land, because riparian rights are atten-
dant to land ownership. The rights, however, are “usufructuary,” that
is, the right to use the water, rather than cwnership of the water it-
self.* The courts have held that the right to use the water must be
exercised in a “reasonable” mamner, and therefore, the landowner’s
right to receive or have available water of a certain quality or quan-
tity must likewise be “reasonable” in expectations.

Through the state’s history, as Missouri became more populated
and economically diversified, the public interest in water rescurces
began to be represented and asserted, and the rights of individual
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landowners began to change. The landowner’s right to use or abuse
land or water resources has been tempered by an understanding that
the property rights enjoyed by a landowner are not so much a right
to his unlimited wishes to do what he pleases with the land, but more
as a caretaker of the land (and water) for future generations. Conser-
vation of water resources, and permits to undertake certain projects
to use water or divert water now are considered comonplace. It is
likely that the public interest will be represented more in the future,
and water rights should be considered as following a trend in that
direction.®

In defining water rights in this state, Missouri courts historically
have applied what is called the “riparian doctrine” of water rights.®
The “reasonable use” doctrine has been applied within the last half
century, with greatest emphasis in the last decade.”

Riparian doctrine is the concept of water rights whereby the
owner of land along a watercourse is entitled to “reasonable use” of
the water in the stream. The riparian doctrine in itself does not con-
vey water rights per se. InMissouri, water rights conflicts are dealt
with on a case-by-case basis through the courts.

Riparian Rights and the Law

There are no statutory laws that directly address the topic of
riparian water rights. The case law governing riparian rights stems
from common law. There are many Missouri, federal, and out-of-
state cases that address landowner and riparian water rights. There
are two early cases, cne federal, the other state, which are notably
important. The federal case of Tyler v. Wilkinson, 4 Mason 397, 24 F.
Cas. 472 (1827), established riparian rights in watercourses. The U.S.
Supreme Court said, “prima facie, every proprietor upon each bank
of a river is entitled to the land covered with water in front of his
bark, to the middle thread of the river. Invirtue of this cwnership he
has a right to use the water flowing over it in its natural current, with-
out diminution or costruction, but he has no property in the water
itself. Every proprietor may use the water as it flows, according to his
pleasure, if the use be not to the prejudice of any other proprietor.
There is no difference whether a proprietor be above or below an-
other on the river, no right is acquired or lost by such. No proprietor
has a right to throw back water on a proprietor above, or to divert it
from a proprietor below, to his injury. Priority of occupancy of the
flowing water of a river creates no right, unless the apgpropriation be
for a periad, which the law deems a presumptive right. All riparians
have equal rights, regardless of the relative quantity of water in the
river.”

The case of Tyler v. Wilkinson effectively established the legal
basis for the doctrine of riparian rights in the United States. All lard-
owners whose properties abut a stream have equal right to the stream’s
natural flow and to the reascnable use of its water. What is reason-
able is determined by a court of law by comparing each individual
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landowner’ s use of the water to one another and with the hydrologic
characteristics of the stream.®

Fourteen years later, the Missouri Supreme Court applied the
concept of riparian rights to the watercourses of Missouri. The court,
in Welton v. Martin, 7 Mo. 309 (1841), clearly and simply cutlined the
riparian rights of a landowner. The court held, “the owner of the
land is entitled to the use of a watercourse which flows across his

Right of Access to Water

The right of access is camplarentary to the right of use, for with-
out right of access the right to use would be severely limited if not
campletely restricted, particularly so on navigable watercourses.

Meyers v. City of St. Louis, 8 Mo. App. 266 (St. L. App. 1880),
addressed the right of access to a watercourse at the frontage of a
riparian owner. The court held that “a riparian owner on a navigable
stream owns to the water’s edge, has the right of access to the river
over his land, tomeke a landing subject to the rights of navigation,
ard to use the water in its natural flow, which rights can not be wrested
from him for the public use without just compensation.”

The federal case of Gibson v. United States, 166 U.S. 269 (1897),
was on a riparian landowner’s right of access to a watercourse. “Ri-
parian ownership, on navigable waters, is subject to the doligation to
suffer the consequences of an improvement of the navigation, under
an act of Congress, passed in the exercise of the dominant right of
the government.”

Greisinger v. Klinhardt, 321 Mo. 186 (1928), also dealt with right
of the riparian to access lakes and streams. In this state court case,
the Missouri Supreme Court held that a riparian has the right of ac-
cess to the entire surface of an artificial watercourse which becane a
natural watercourse with passage of time. 2An artificial lake which
was created fram a navigable stream retains public recreational rights.

The court decided, in Bradley v. County of Jackson, 347 S.W.2d
683 (1961) , that riparian rights arise from the ownership of land abut-
ting water. “Owners of property,” wrote the court, “which abut an
artificial lake acguire littoral rights to lake [and lakeshore] use for
recreational and dorestic purposes. Riparian rights arise from own-
ership of land abutting water and are incident of such ownership of
‘upland’ regardless of ownership of submerged lands.’ Easements
and conveyance of right-of-ways [sic] by owners to others, whose
purpose is construction of an artificial lake, does not preclude use
and enjoyment of the lake by owners whose property abuts water’s

Right to Reasonable Use

The Reasonable Use Doctrine in common law is of paramount
importance in understanding Missouri water law. The reascnable use
rule gpplies to all classificatians of water™ in Missourd .
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The inmportance of usable, accessible water is illustrated by the
court’s holding in Smith v. Musgrove, 32 Mo. Ppp. 241 (1888), where
the court held that a lower riparian gained prescriptive rights to use
an artificial watercourse, where water had been diverted by the up-
per riparian from its natural chamnel so that it no longer ran to the
lower landowner’s property. In essence, the court was saying that a
landowner’ s legal right to water flowing in a watercourse, even though
it was an artificially constructed waterway, could not be denied him
by an upper landowner.

The case of St. Louis Southwestern Ry. v. Mackey, 95 Ark. 297,
129 S.W. 78 (1910), involved reasonable use of natural flow. Here,
the Arkansas court held that any activity of another which causes the
diminishment of the natural flow of a stream is an infringement upon
the rights of the other riparian owners, who are entitled to a full natu-
ral flow. Virtually identical language was used in Arkansas a year
later in the case of Taylor v. Rudy, 99 Ark. 128, 137 S.W. 574 (1911).

In City of Cape Girardeau v. Hunze, 314 Mo. 438, 284 S.W. 471
(1926) , the courts considered questions of reasonable use under the
riparian rights doctrine. The court held that, “owners of land through
which a natural watercourse flows are not absolute by merely being
riparian owners, and must endure impurities and pollution which finds
its way into the stream from natural wash and drainage of a city situ-
ated on its banks upstream and from lands of other upper riparian
owners.”

In Harris v. Brooks, 225 Ark. 436, 283 S.W. 2d 129 (1955), an
Arkansas court spoke on reasonable use. The Arkansas court held
that, “each riparian owner is entitled to make a reasonable use of
surface water [and] in applying the reascnable use theory of stream
waters, the determination of reasonable use is largely a matter for
discretion of the court, reached after evaluating the conflicting inter-
ests of each of the contestants before the court in accordance with
the standards that only when a riparian proprietor’s use of the water
is unreasonable can another who is harmed by it complain. Inten-
tional harm to another cammot be justified as reasonable unless the
legal merit or utility of the activity which produces it cutweighs the
legal seriocusness or gravity of the harm.”

An important out-of-state case on the topic of reasonable use
was Snively v. Jaber, 48 Wash. 2d 815, 296 P.2d 1015 (1956) . The
court ruled that rights or privileges of riparian proprietors on a non-
navigable lake with respect to boating, swimming, fishing and other
similar activities, are owned in common, and any proprietor or his
licensee may use the entire surface of the lake, so lang as he does not
unreasonably interfere with the exercise of similar rights by other
OWners.

Bollinger v. Henry, 375 S.W.2d 161 (Mo. 1964), addressed sur-
face waterways, and comparative reasonable use. The right of a ri-
parian owner in the water of a stream, in jurisdictions where the doc-
trine of riparian rights dbtain, include “the right to the flow of the
stream in its natural course and in its natural condition in respect to
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both volure and purity, except as affected by reasonable use by other
proorietors.”

That same year, in Armstrong v. Westroads Development Co.,
380 S.W. 2d 529 (St.L. Ct. App. 1964), the court held that, “under the
riparian doctrine, the right to use water from watercourses and lakes
is limited to riparian owners, those owners of land in physical contact
with the water.”

Public Rights

Non-riparian landowners also have rights to use watercourses.
This right of use focuses upon the public’s recreational and comer-
cial activities.

Elder v. Delcour, 364 Mo. 835, 269 S.W.2d 17, 263 S.W.2d 221,
241 Mo. PApp. 839 (MoSC 1954), discussed landowner and public rights
in riparian streams, and the right of the public to navigate upon wa-
tercourses. The waters of navigable streams are “public highways”
and the submerged area of a stream channel which crosses private
property may be accessed by the public for purposes of travel by
floating or wading, for business or pleasure. The practical interpreta-
tion of this court decision is that the public has the right touse a
stream, for exanple floating the stream in a cance, but does not have
the right to use or trespass onto the privately owned land at the banks
of the stream. (See Figure 3, AMissouri Float Stream.)

Four years later, the case of Sneed v. Weber, 307 S.W.2d 681 (St.L.
Mo. App. 1958), cited and enhanced the holding in Elder. The court
held that the rule o be applied in this state in determining whether or
not a body of water is navigable under state jurisdiction is to be foud
in the case of Elder v. Delcour. To be navigable under the Missouri
rule, the streammust be capable of floating vessels or boats as are
used in the customary modes of travel in pursuit of commerce. A
stream is not navigable simply because a small boat may be navi-
gated through a tortuous course. To be navigable, a streammust be
naviggble in its ratural state,
unaided by artificial means or
devices; waters which may be
mede floatable anly by artifi-
cial means are not regarded
as navigable or as public
highways.

Figure 3. Canoes anaMissourd float
stream. The holding in the case of
Elder V. Delcour resulted in cpening
of Missouri streans to cance floating
as a summer pastime. Photo by
James E. Vandike, DGLS.
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129.

B Sax, pp. 2-3.

Limitations on Rights to Use

The right of usage, by either the riparian landowner or the pub-
lic, isnot totally unrestricted. In the following cases, the courts dis-
cuss these limitations.

In the case of Brill v. Missouri, Kan. & Tex. Ry., 144 S.W. 174
(1912) , the court determined that riparian rights do not attach to arti-
ficial watercourses, but Bollinger v. Henry, 375 S.W.2d 161 (1964)
clarified the ruling by stating that where an artificial watercourse is
substituted for a natural one, it may be treated as a natural water-
course, with respect to riparian rights. A drairway which is improved
tomeet the definition of a natural watercourse may also be treated as
a natural watercourse with respect to riparian rights.™

In Stateex rel. Citizens’ Elec. Lighting & Power (b. v. Laygfellow,
169 Mo. 109, 69 S.W. 374 (1902), the court held that a riparian owner
may not construct or encroach upon the watercourse so as to impede
the public’s right of navigation and travel .

The court held, in Nickey v. St. Louis, M. & So. Ry., 135 Mo. App.
661, 116 S.W. 477 (St. L. App. 1909), that the railrcad, in construction
of a railway bridge, dostructed the flow of a natural watercourse, re-
tarding the flow of water in the creek and causing it to back up and to
overflow the lands of the upper riparian owner, and is liable for dam-
ages suffered by the upper landowner.

In Stough v. Steelville Electric Light & Power Co., 206 Mo. Arp.
85, 226 S.W. 295 (1920), the court held that a riparian land owner
may not divert water from a watercourse unless he returns it to the
watercourse before it reaches the land of the lower riparian owner.

The court held, in Pernell v. City of Henderson, 220 N.C. 79, 16
S.E.2d 449 (1941), that cities do not have the right to appropriate
surface water for use by non-riparian owners if such appropriation of
water would infringe on the rights of riparian owners, unless those
owners are compensated.

In Belveal v. H.B.C. Development Co., 279 S.W.2d 545 (K.C. Ct.
App. 1955), the court ruled that in the development or improvement
of his land, a landowner may not destroy a spring which furnishes
water to a natural watercourse which in turn would deprive lower
riparian owners of the surface water flow in the stream.

Prior Appropriation

To understand limitations on rights to use water, cne must know
that the concept of riparian rights is not dbserved and used in every
state. West of Missouri, most of the states® adhere to a concept known
as the prior appropriation doctrine. West of the 100™ meridian of lon-
gitude, there is an arid region once commonly known as “the Great
American Desert, ” where rainfall is deficient for most types of benefi-
cial uses ard the application of riparian rights proved unsatisfactory.
Irrigation of crops is extensively used in this area. The prior appro-
priation doctrine, inwhich the first user has fivst right to subsequent
use (“first intime, first in right”), became a legal principle in the wa-
ter-short Great Plains and Great Basin states.®

32



Using this concept of water law, the state govermments allocate
water rights based on applications fromusers, and in time of drought,
there may not be enough water to go around, so those with the ear-
liest allocatians (prior agorgoriatians) get theivs fivst. Iatecarersmust
do without, when supplies are short.

Even in prior appropriation states, riparian rights sometimes are
asserted and are upheld by the courts in contravention of statutory
water appropriation law. In the series of cases, begiming with Franco-
American Charolaise, Ltd. v. Oklahoma Water Resources Board and
City of Ada, 646 P.2d 620 (1982), followed by 855 P.2d 568 (1990)
[rehearings denied and opinion reissued, 1993], the Oklahoma Su-
preme Court stated that the modified common-law riparian right to
reascnable use of streams has been the controlling norm of water law
in Cklahoma since its statehood, and that the statutory right to ap-
propriate stream water coexists with, but does not pre-empt or abro-
gate riparian owner’s common-law rights. “Since 1897 both the com-
mon law and the statutes have operated in Cklahoma to confer ripar-
ian and appropriative rights. Though these rights have coexisted in
the state for almost 100 years, they are theoretically irrecancilable.”®

This case serves to illustrate the prablems and shortcomings of
both prior appropriation and riparian rights doctrines to balance the
rights of the individual with the needs of society. With the ever-
increasing population and demands placed on our limited water re-
sources, cases like this will prdoably arise with greater frequency.

TRANSFERENCE OF WATER RIGHTS

As has been discussed above, Missouri is a riparian state and, as
such, water carmot be and is not “owned” like other forms of real and
personal property. The courts of Missouri have not addressed the
transference of riparian rights to non-riparians.®

Transference of individual water rights in Missouri accanpanies
the transfer of title to riparian land. Riparian water use and land own-
ership are addressed in case law, with rights pertaining to water use
being linked, among other things, to land ownership, comparative
reascnableness as to how the water is used, and federal navigational
servitude. Groundwater can be collected and sold by the individual
riparian landowner and mmicipalities, provided that it does not in-
terfere with the riparian rights of other landowners.” Mmicipal util-
ity water supply diversion to offsite use by the utility’s custarers is
legally allowable, provided that the water diversion does not inter-
fere with neighboring groundwater riparian use to the point of in-
jury.®® Other states have reviewed the topic of transfer of water rights
in several different ways, reaching several different conclusions as
noted below.

2t the state level, rather than the level of the individual citizen,
the topic and issues become less clear. One may reasonably expect
this topic to be addressed sometime in the future, because of the
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continuing controversy concerming the Missouri River (states upstream
from Missouri are prior appropriation states, except Iowa), and In-
dian Tribal water rights in the upper basin of the Missouri River.

Additionally, Missouri’s neighbor to the west, Kansas, is an up-
stream prior appropriation state fromwhich several rivers flow across
state lines and into Missouri. One such river is the Marmaton, on
which the Corps of Engineers once proposed an impoundment (to be
called the Fort Soott Reservoir, in their plaming) . This issue also is
discussed in Water Resource Sharing, the Realities of Interstate Riv-
ers, State Water Plan Series Volume VI, Water Resources Report No.
50, pages 49 and following.

Case Law - Attached Property Rights

The California case of Boehmer v. Big Rock Creek Irrigation
Dist., 117 Cal. 19, 48 P. 908 (1897), linked riparian cwnership to title
of ownership of land. Riparian lands do not cease to be riparian lands
or lose associated riparian rights and riparian responsibilities with
change in ownership. This practice is also followed in Missouri.

Paralleling Boehmer, and expanding that theme, is the Oregon
case of Jones v. Corn, 39 Ore. 30, 64 P. 855 (1901) . Here, the Oregon
court held that tracts of land contiguous to the riparian larnd are tobe
treated as enjoying a riparian status if owned by a single owner, re-
gardless of when the tracts of riparian land were acquired.

The 1926 Missouri case of City of Cape Girardeau v. Hunze, 314
Mo. 438, 284 S.W. 471, dealt with eminent domain as applicable to
reasonable use under riparian rights doctrine. Here, the court pro-
nounced that a mnicipality may be considered a riparian proprietor,
where the city acquired the use of a creek as a sewer cutlet through
use of condemnation easement. The owners of land through which a
natural watercourse flows are not absolute owners, by theory of mere
riparian ownership, and must endure without remedy such impuri-
ties and pollution as find their way into the stream.

In Pleasant Lake Hills Corp. v. Egpoinger, 235 Mich. 174, 209 N.W.
152 (1926) , the Michigan courts held that riparian rights are separate
from and severable from riparian lands and may be conveyed sepa-
rately from fee [title]. The Comnecticut courts found the opposite
standing in the case of Harvy Realty Co. v. Borough of Wallingford,
111 Conn. 652, 150 A. 60 (1930), by holding that riparian rights are
inherent with riparian lands, therefore, riparian owners can not con-
vey riparian rights to others separate from the land. ILike Missouri,
both Michigan and Comecticut are riparian states.

Under Bradley v. County of Jackson, 347 S.W.2d 683 (1961), the
Missouri courts confirmed that riparian rights arise from ownership
of land abutting water. The court held that owners of property which
aout an artificial lake acquire littoral rights to lake use for recreatiamal
and dorestic purposes. Riparian rights arise from ownership of land
abutting water and are incident of such ownership of “upland” re-
gardless of ownership of submerged lands. Easements and convey-
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ance of right-of-ways [sic] by owners to others, whose purpose is
construction of an artificial lake, does not preclude use and enjoy-
ment of the lake by owners whose property abuts the water’s edge.

In Armstrong v. Westroads Development Co., 380 S.W.2d 529
(St.L. Ct. App. 1964), the St. Louis Court of Appeals held that under
the riparian doctrine, the right to use water from watercourses and
lakes is limited to riparian owners, those owners of land in phiysical
contact with the water.

Federal Reserved Water Rights

The federal government owns and operates numerous sites and
facilities across the state of Missouri that, because of their fimction,
are restricted or closed to public use (such as Fort Leonard Wood) .
Additionally, other federal sites are public use areas (such as Mark
Twain National Forest). As such, the federal goverrment holds re-
served water rights in federally owned land that is withdrawn from
the public domain and reserved for a specific use by the federal gov-
ermmment. Although the extent of these rights is not entirely clear, arnd
these rights are dependent upon the type and use of the federal facil-
ity, it is potentially possible that federal reserved rights could super-
cede state ard individual rights in certain situations.” 2n exanple of
this might be the quantity and source of water needed by a federal
military post or base for its continued operation in time of national
military alert or crisis. With the ever-increasing demards placed upon
our water resources, this could potentially becore a topic for legisla-
tive or judicial debate. (See Map of Major Federal Lands in Missouri,
Figure 4.)

The legal doctrine of federal reserved water rights comes from
the landmark case of Winters v. United States, 207 U.S. 564 (1908), in
which the United States brought suit on behalf of the Native Ameri-
can tribes of the Fort Belknap Indian Reservation, located on the Milk
River (a tributary of the Missouri River) in northern Montana.

In the Winters case, the federal govermment sued to restrain di-
version of water from the Milk River upstream from the reservation
by non-Indians, because insufficient water was reaching the reserva-
tion to meet Indian needs for development of the reservation’s agri-
cultural lands and related uses. The court found that the defendants
(Winters and others) had “built large and substantial dams and reser-
voirs, and by means of canals and ditches and waterways have di-
verted the waters of the river from its charmel, and have deprived the
United States and the Indians of the use thereof.”

The Fort Belknap Indian Reservation was established in an agree-
ment with the Gros Ventre and other tribes in May, 1888, in a move
that reduced the size of the former reservation (that essentially was
the eastern half of the Montana Territory), “as and for a permanent
hore and abiding place for the [tribes] .” The Indians ceded some of
their former reservation, and non-Indians acquired land upstream of
the new, smaller reservation. The new, non-Indian settlers began
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irrigating the land, and dotained state appropriated water rights from
Montana.

The Supreme Court, in deciding Winters, rejected arguments from
non-Indian irrigators that the Indians had no reserved right because
the ceded lands would be useless if the Indians had also reserved the
water for the reservation lands they had retained. On the contrary,
the Court reasoned, the supposition that the tribes had given up most
of their lands and kept their reservation without the water to develop
“agriculture and the arts of civilization” was not credible.

WildlifeAreas
Scenic Rivers

Military Bases
National Forests
Counties

There is federal land in every county inMissouri. This includes various federal office buildings, court houses, post
offices, USDA service centers, Amy Reserve training centers, V.A. Hogpitals, and even old underground missile silos,
any number of which may have wells to supply water internally, in the event of a civil defense emergency. The focus
of this mep is to showmajor federal land holdings in Missouri, by title, by easement, or by authorized purchase area.
See also Figure 8, Major Dams of Missouri, most of which are owned by the U.S. Army Corps of Engineers.

Figure 4. Mep of major federal lards inMissouri. This gives same idea of the potential impact of the doctrine of federal
reserved water rights. Source: GIS, DES.
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Relative to Montana state water rights appropriations, the Court
said that the “priority date” of the Indians’ (federal) reserved right
was the date the reservation was established. The court affirmed the
injunction against the non-Indian irrigators, all of whom had com-
menced diversions after the reservation was established, and thus
had junior priority dates. (Appropriative water rights are discussed
above, and in the section on Water Use.)

The Court placed no limit on the amount of water to which the
tribes were entitled in the future. The court said that the Indians had
reserved the water which made their reservation “valuable or ad-
equate.” Therefore, the decree was open-ended.?® The federal gov-
enment holds the reservation larnds (and waters) in trust for the tribes.

The ramifications of the “Winters Doctrine” to the use of water
in the Migsouri River within the State of Missouri are that there is not,
at this writing, any definition of how much water the Native Ameri-
can tribes of the Upper Missouri Basin could divert for their use, or
even for their marketing away from the reservations.

Other court cases that touch on this concept of federal reserved
water rights include Arizona v. California, 373 U.S. 546 (1963), which
changed somewhat the open-ended uncertainty of Winters, and the
case of Cygoaert v. United States, 48 L.Ed.2d 523, 96 S.Ct. 2062 (1976) .
In the latter case, the Court held, “When the federal goverrment with-
draws its land from the public domain and reserves it for a federal
purpose, the government, by implication, reserves appurtenant wa-
ter then unappropriated to the extent needed to acconmplish the pur-
pose of the reservation. Also, in doing so, the U.S. acquires a re-
served right in unappropriated water, which vests on the date of the
reservation ard is superior to the rights of future appropriators. The
federal reserved water rights doctrine applies to water in navigable
and nomavigable streams. [US Constitution, Article 1, section 8; and
Article 4, section 3.] The implied reservation of water doctrine re-
serves to the government only that amount of water necessary to
fulfill the purpose of the reservation of public land, and may include
quantities of water tomaintain or preserve items of scientific value or
importance or dojects of historical interest. The federal reserved water
rights doctrine applies to both surface water and groundwater. The
McCarren Act amendment does not require the United States to per-
fect its water rights in state court.”

Federal Regulatory and Licensing Authority

Licensing authority is a grey area, shared between the federal
and state govermments. Since, within the hierarchy of law, the U.S.
Constitution supersedes state constitutions, the federal govermment
generally assumes preeminence on the basis of commerce and navi-
gatim.

The 1946 case of First Iowa Hydro-Elec. Coop., v. F.P.C., 328
U.S. 152, tested federal regulatory powers. The federal court held
that under the authority of the U.S. Canstitution, the authority of the
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United States to govern interstate commerce, the Congress is autho-
rized to make rules preempting state law, a power which is wholly
independent of the question of private ownership. A federal agency
which is authorized by Congress to develop hydroelectric projects on
waters subject to the commerce power does not have to submit to
state rules and regulations as to how the water should be used.

The power and authority of the federal government was made
quite clear in the case of State of Washington Dep’t of Gane v. F.P.C.,
207 F.2d 391 (9th Cir. 1953). The U.S. 9th Circuit Court of Appeals
held that federal licensing authority supersedes state law.

Federal preeminence was again confirmed in City of Tacoma v.
Taxpayers of Tacoma, 357 U.S. 320 (1958), where the court held that
federal licensing authority on a navigable watercourse supersedes state
state.

Namekagon Hydro Co. v. F.P.C., 216 F.2d 509 (7th Cir. 1954),
dealt with the economic value of recreational opportunities when sit-
ing a hydropower facility. The U.S. 7th Circuit Court of Appeals fourd
that, when, in reviewing the application for a license to construct a
facility, the Federal Power Camission considers, among other things,
the unique quality and recreational value of the river. Efforts to at-
tach only monetary values to such recreational interests of unique
and most special types must fail if the purpose is to show all that will
be affected if such recreational resources are impaired or destroyed.
The recreational resources of a unique and most special type fall within
a wide range as to their local, regional or national importance. The
consideration of public interest is no less because a unique and spe-
cial type recreational resource may have local or regicnal interest.

The case of Scenic Hudson Preservation Conf., v. F.P.C., 354
F.2d 608 (2d Cir. 1965), dealt with legal standing for relief of review
of federal licensing application, the protection of natural enviramen-
tal qualities and historic value from hydropower development, and
active court irvolvement in developing altermatives. The court found
that econamic injury is not a prerequisite for protection or relief where
plaintiffs have shown a direct personal interest in a hydropower de-
velopment proposal. The right of the public must receive active and
affirmative protection at the hands of the Federal Power Commission
during the license application and public comment review process.
The Commission must see to it that the record is complete and must
include, as a basic concern during the process, the preservation of
natural beauty, and of national historic shrines, keeping in mind that
the cost of a project is only ane of several factors to be considered.

The federal Court of Appeals affirmed the federal govermment’s
constitutional authority over commerce and navigation in the case of
Nantahala Power & Light Co. v. F.P.C., 384 F2d 200 (4th Cir. 1967),
and held that federal licensing authority on nonnavigable streams
where navigation is not affected but power is transferred to another
state falls under the conmerce clause rather than navigational servi-
tude.
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The case of dall v. F.P.C., 387 U.S. 428 (1967), dealt with fed-
eral licensing authority. Here, the court held that although the issue
of federal development of water resources must be evaluated by the
Federal Power Commission (FPC) in connection with its consider-
ation of the issuance of any license for a hydroelectric project, the
Jeterminative test is whether the project will be in the public inter-
et.

In a seemingly contradictive decision, steam power plants were
Jetermined by the federal courts to e cutside federal jurisdiction, in
the case of Chemehuevi Tribe of Indians v. F.P.C., 489 F.2d 1207 (D.C.
Cir. 1973), even if the plant is located on a navigable watercourse.

DIFFUSED SURFACE WATERS

Definition

In Missouri, diffused surface waters are defined by case law as
waters derived from atmospheric precipitation and dispersed over
the surface of the lard, prior to entering a watercourse, therefore not
part of a river or stream (a watercourse) .?* As defined by Missouri
case law, “surface waters” include “diffused surface waters.”#? InMis-
souri statutory law, surface water includes water in watercourses, such
as rivers and streams, and water in lakes, sloughs, ponds, and wet-
lands. Surface waters are defined by statute, Section 640.403, RMo,
as follows.

(7) “Surface water”, water in lakes and wetlands, and
water in rivers, streams ard their tributaries in which water flows
for substantial pericds of the year.

Statutory law, then, offers one definition for surface water, but
this does not agree with the court-made definition. There is no Mis-
souri statutory law on “diffused” surface water, it being addressed
entirely in case law. Water, which is not part of an artificial or natural
watercourse or lake, is diffused surface waters® and irversely stated,
overflow water from streams and rivers is surface water.* The term,
“surface water,” refers to that form or class of water derived from
falling rain or melting snow or which rises to the surface in springs
and is diffused over the surface of the groumnd while it remains in that
state or condition and has not entered a natural water course. The
term also refers to overflow and floodwaters that become severed
from or leave the main current of the natural water course and spread
out over the lower ground.? Missouri courts tend to use the terms
“surface water” and “diffused surface water” interchangeably.

Reasonable Use as Applied to Surface Waters

The rule of conmparative reasonable use governs surface waters
inMissouri. It is applicable to both drainage water and floodwater.
Practically all case law on this topic deals with “use” as preventive
measures from uwanted water, rather than beneficial “use.”
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% See Heins Implement
Co. v. Mo. Hwy. & Trans.
Comm’n., 859 S.W.2d
681(1993) .

In the case of Heins Implement Co. v. Mo. Hwy. & Trans.
Comm’n., 859 S.W.2d 681 (Mo. 1993), the Missouri Supreme Court re-
defined the difference between floodwaters and drainage waters, and
overturned the modified common enemy doctrine in favor of com-
parative use reascnableness doctrine for drainage water. “The Mis-
souri Supreme Court adopts rule of reasonable use, rather than com-
mon enemy doctrine, to govern disputes involving diversion of sur-
face waters, as rule most likely to promote optimum development
and enjoyment of land, while ensuring equitable distribution of costs
among conmpeting interests at hand. Reasonableness of interference
with flow of surface waters under rule of reascnable use is question
of fact, to be determined in each case by weighing gravity of harm to
plaintiff against utility of defendant’s conduct. Reasaableness is the
vital concept of the common law (City of Franklin v. Durgee) and
already governs the rights of users of watercourses, underground
streams, and underground percolating waters (Bollinger v. Henry,
Higday v. Nickolaus) ."”

Another recent landmark case involving surface waters (flood-
water), Campbell v. Anderson, 866 S.W.2d 139 (Mo. Ct. App. 1993),
irvolved rechammelization of a creek by adjoining landowners. Where
recharmelization of a creek creates a temporary structure, the rule of
reasonable use is applicable to surface water runoff, providing that
each possessor is legally privileged to make reasonable use of his
land, even though the flow of surface waters is altered thereby and
causes sare harm to others, interference is acceptable, until the harm-
ful interference with flow of surface waters becores unreasonable.

These two cases mark the beginning of the adoption of the “rea-
sonable use” doctrine in regard to surface water flows, taking the
place of the modified common enemy doctrine in Missouri jurispru-
dence. It seems that the determination of what specifically is tobe
construed as “reasonable” will be determined by the court in each
individual case for at least the near future until a body of more gener-
alized judicial guidelines are developed by the Missouri courts.?

A1l that being said, the Missouri General Assenbly, in passing
House Bill 1161 in 1998, and the Governor, in enacting the bill that
became Section 644.018, RSMo, provided a statutory meaning of “rea-
sanable use” of flood-prone land, as follows.

644.018. In arty contested case or judicial proceeding filed
after Jaruary 1, 1998, irwvolving surface water in any flood prone
area, if any defendant has obtained and fully complied with a
permit froma political subdivision which has enacted orders or
ordinances as required by the Federal Emergency Management
Agency as a prerequisite to participation in the National Flood
Insurance Program, and which political subdivision has juris-
diction, pursuant to the zoning laws of this state or the laws and
regulations of the Federal Emergency Management Agency, over
the area in dispute, then the proper permitting and compliance
with all conditions of such permitting of such project shall be
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conclusive proof that the project is a reasonable use and meets
any reasonable use test imposed by law or by a court.
Potentially this statute could becore a topic of judicial debate.

Surface Water and Land Drainage Rights

Land drainage helps remove excess moisture from the soil. Some
soils do not drain well naturally, so they are aided by the digging of
ditches, or the laying of underground drain tiles. Section 244.010,
RSMo, gives landowners the statutory right of drainage for sanitary or
agricultural purposes. Soils that are so drained may be reclassified
by soil scientists as “prime” agricultural lards, thereby increasing both
their market value and their production capability. The courts have
recognized the right of a landowner to drain agricultural land.” The
next three cases cited below address what drainage districts may or
may not do. The remaining cases in this grouping also address drain-
age and provide general guidance. The following cases are listed
chronologically to illustrate the courts’ progression of reasoning to-
ward the doctrine of reasonable use.

The court, in Schalk v. Inter River Drainage Dist., 226 S.W. 277
(Mo. 1921), held that the cutting by a drainage district of a borrow pit
into a river so as to lower the banks of the river three feet and thereby
cause water to submerge lower lands, which would not be submerged
otherwise, is anunlawful diversion of the waters of a river from their
charmel .

Anderson v. Inter-River Drainage & Levee Dist., 309 Mo. 189
(Mo. 1925) , dealt with drainage, levees, eminent domain, and protec-
tion from overflow waters. Overflow water was caused by a high
levee. The court ruled that a drainage district on ane side of a river is
not liable for damages for injuries to somewhat higher lands on the
opposite side of the river, cutside the district boundary. The drain-
age district did not dostruct the river chammnel or change the natural
watercourse. While the drainage district is not an individual land-
owner, it has power to drain swamps and overflow lands. It falls
within the police powers of the state, as the drainage district is orga-
nized and authorized under statutes of a subdivision of the state.

Sigler v. Inter-River Drainage Dist., 311 Mo. 175, 279 S.W. 50
(1925) addressed floodwater, the common enemy doctrine, and drain-
age of diffused surface waters. The law allows for the construction of
dams, dikes or other construction by landowners to protect their pre-
mises from overflow water and as a consequence other lands are
flooded.

The court held, in White v. Wabash Ry., 240 Mo. App. 344, 207
S.W.2d 505 (K.C. App. 1947), that statutory law® requires railroads to
build ditches and drains along the rail bed, therefore unless negli-
gence can be shown, railroads are not liable for excess water cast
anto the property of another.

Casanover v. Villanova Realty (o., 209 S.W.2d 556 (St. L. Mo. Ct.
Pop. 1948) , also dealt with drainage of diffused surface water, as well
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2 While the common
enemy doctrine is no
longer followed in
Missouri, portions of the
holding in this case
dealing with “a
landowner’ s use of his
property in any lawful
manner,” and “owner of
higher tract of lard
cannot collect and then
cast it anto the lower’s
property” appear to
remain valid. See Heins
Implement Co. v. Mo.
Hwy. & Trans. Comm’n.,
859 S.W.2d 681 (Mo.
1993), and Campbell v.

Anderson, 866 S.W.2d 139

(Mo. Ct. Zpp. 1993) .

as the modified common enemy doctrine.? A landowner may use his
land in any lawful manmner for any lawful purpose, and has the right
to alter the grade or slope of land in the absence of contrary legal
restriction. Alteration of grade and renmoval of ground cover imposes
no liability on an upper owner for resulting damages to a lower owner
since upper owner’s land is above lower owner’s land, prior to the
change in grade. Common law treats surface waters flowing from
higher ground to lower lands as a common enemy and permits one
to protect his property by whatever means available, not withstand-
ing the owner of the higher land carmot umecessarily collect surface
water thereon and then cast it onto lower land. The pumping of
water onto a lower lot from a higher tract and the pushing of loose
earth onto another lot by means of machine grading are, however,
acts of trespass. Flowage of surface waters, including mud and silt
from the higher to the lower tract which damages the property of the
lower aonstitutes trespass.

In Young v. Moore, 236 S.W.2d 740 (Spr. App. 1951), the appel-
late court held that “the defendants were within their rights under
statutory and common law to drain their land of surface water for
agricultural purposes.” The court noted that the ditch had been “main-
tained openly and notoriocusly” for forty years in the comunity, and
was theirs by adverse possession.

In the case of Weir v. Wilmes, 688 S.W.2d 53 (Mo. App. 1985),
the court addressed drainage water in drainways. This was a surface
water case involving a natural waterway, where the court held “the
upper landowner is not liable, if his construction of drainage tile did
not change direction of flow of natural drainage emptying it onto the
lower’s lard, and drainage from tiling did not exceed capacity of natu-
ral drainage of land, the upper owner making reasonable use of his
land, and that the tiling did not collect or permit to be collected the
normal flow of surface waters and thereupon direct or discharge the
water anto the lower’ s property in concentrated and destructive quan-
tities injuricus to the lower cwner.”

GROUNDWATER

Definitions
In Section 640.403, RSMo, the following definitions appear.

(1) “Aquifer”, a consolidated or unconsolidated subsur-
face water-bearing geologic formation, group of formations, or
part of a formation, or other geologic deposits, capable of yield-
ing a usable or potentially usable amount of water;

(4) “Groundwater”, water occurring beneath the surface
of the ground, including underground watercourses, artesian
basins, underground reservoirs and lakes, aquifers, other bod-
ies of water located below the surface of the ground, and water
in the saturated zone;
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(9) “Water Resources”, water in rivers, streams and their
tributaries and water present in aquifers.

Missouri case law distinguishes between “percolating ground-
water” and “underground streams.” An underground stream is differ-
entiated from percolating groundwaters in that a definable and trace-
able belowground flow exists, which can be observed and proven
through means of scientific testing. Significant is the fact that case
law on the topic of groundwater has evolved over the decades. Per-
colating groundwaters were previously held by the courts to be owned
by the landowner, and underground streams were governed by the
same legal rules of reasonable usage that apply to surface water-
courses. Presently, the rule of comparative reasonable use governs
the use of percolating groundwater and water from underground
streams®, making any distinctions between the two sources a moot
point so far as water use is concerned.®* Missouri courts rely from
time to time on judicial precedent established in other states. Fol-
lowing this, are some cases which show the evolution of opinion:
The first section is on definitions; and the second concerns ground-
water use.

Groundwater Defined in Case Law

In the Maryland case of Finley v. Teeter Stane, Inc., 251 Md. 428,
248 A.2d 106 (1968), the court held that “subterranean waters” are
generally considered to be underground streams or percolating wa-
ters. Tobe classified as an underground stream, water must flow ina
definite and fixed channel whose existence and location are either
known or may be ascertained from indications on the surface of the
land or by other means without subsurface excavations to determine
such existence and location. On the other hand, the court held that
“percolating waters” are those which coze, seep or filter through soil
beneath the surface without a definite chamnel or in a course that is
unknown or not discoverable from surface indications without exca-
vations for that purpose, and the fact that they may, in their under-
ground course, at places core together so as to form veins or rivulets
does not destroy their character as percolating waters. Unless it can
be shown that underground water flows in a defined and known chan-
nel, it will be presured to be percolating water.

Three years later, what is probably the most important Missouri
court case on this topic came in Higday v. Nickolaus, 469 S.W.2d 859
(K.C. Ct. App. 1971), where the court held, an underground stream is
defined as water that passes through or under the surface in a defi-
nite chamel or ane that is reasonably ascertainable. Percolating wa-
ters include all waters which pass through the ground beneath the
surface of the earth without a definite chamnel and not shown to be
supplied by a definite flowing stream. They are waters which ocoze,
seep, filter, or otherwise circulate through the interstices of the sub-
surface strata without a definable charmel, or in a course that is not
discoverable from surface indications without excavations for that
purpose. The court held that the rule is that all underground waters

43

Water Rights

* Higday v. Nickolaus,
469 S.W.2d 859 (K.C. Ct.
App. 1971)

3 Davis, P.N., “Missouri,”
in Beck, ed. Waters and
Water Rights, p. 458.



A Summary of Missouri Water Laws

are presurned to be percolating and therefore the burden of proof is
on the party claiming that a subterranean stream exists. (See Figure
5, Onondaga Cave Map, showing an example of an underground

stream.)
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Figure 5. Map of Onondaga Cave in Crawford County, showing Lost River, an example of an underground
stream, a classification of groundwater. Source: Onondaga Cave State Park, DSP.

44



Groundwater Use

The judicially defined status of groundwater in Missouri is espe-
cially interesting since it has evolved through case law from property
which could be privately “owned” to something which is usufructory
only. The following cases illustrate this evolution.

2n early case from out-of-state was Roath v. Driscoll, 20 Comn.
533 (1850), wherein the court held that percolating groundwater is
owned entirely by the landowner, and the effect of his use of such
waters upon neighboring land is immaterial; the user of the water
may only be held accountable for waste or malicious injury. Also
there was Frazier v. Brown, 12 Ohio St. 294 (1861), in which another
state court held that the landowner owns all percolating water which
is found beneath his land and may use it in any manner he chooses,
including sale of the water.

A Missouri court ruled on absolute riparian ownership of perco-
lating groundwater in the case of Springfield Waterworks Co. v. Jerkins,
62 Mo. Bpp. 74 (1895) . “Percolating groundwater,” said the court, “is
regarded as a part of the soil to which an adjoining proprietor has no
absolute or natural right. It belangs to the owner of the land, and its
diversion and appropriation by him for the improvement or benefit
of his estate can not be made the basis for complaint against him by
anyone, however grievous the injury may be.”

The I1linois court found, in Behrens v. Scharringhausen, 22 I11.
App. 2d 326, 161 N.E.2d 44 (1959), that “the landowner owns all per-
colating water which is found beneath his land and may use it in any
manner he chooses.”

DeBok v. Doak, 188 Iowa 597, 176 N.W. 631 (1920), is one of the
first cases to apply the concept of reasonable use to percolating
groundwater. The court held that “use of percolating groundwater is
permitted if such use is reasonable and for the benefit of the overly-
ing estate. The upper landowner is not permitted to waste under-
ground waters if they nn in a well defined stream and supply a spring.”

In the Arkansas case of Janes v. Oz-Ark-Val Poultry Co., 228 Ark.
76, 306 S.W.2d 111 (1957), the court held that “the reascnable use
rule of use of groundwater allows the landowner to use water with
regard to his neighbors’ needs, while the ‘eastermn correlative rights
rule’ allows landowner use of percolating groundwater when benefi-
cial to the overlying estate. The reasonable use rule applies to water
rights of riparian owners. The reasonable use rule applies to true
subterranean stream or to subterranean percolating waters. Where
two or more perscons own different tracts of land, which are under
laid by porous material extending to and communicating with them
all, and which are saturated with water moving with more or less
freedom therein, each person has common and correlative right to
use of water on his land, to the full extent of his needs, if common
supply is sufficient, and to extent of reasonable share thereof, if sup-
Ply is so scant that use by one will affect sugply of others.”

Several years later in the case of Finley v. Teeter Stane, Inc., 251
Md. 428, 248 A.2d 106 (1968), a Maryland court held that the reason-

45

Water Rights



A Summary of Missouri Water Laws

able use rule applies to percolating groundwater and its use is per-
mitted if both reasonable and for the benefit of the overlying estate.

The case of Higday v. Nickolaus, 469 S.W.2d 859 (K.C. Ct. App.
1971), addressed percolating groundwater, ownership of groundwa-
ter, the canparative reasonable use doctrine, and underground streams
in Missouri. The Kansas City Appellate Court held that groundwater
is not owned, and in doing so, initiated a new era in groundwater law
in Missourd .

This case is one of the most significant in Missouri water law
history not only because of the decision handed down by the court
but also because of the court’s extensive discussion of its reasoning
in reaching its decision. It is often cited by Missouri courts in other
cases and is referred to numerous times in this water law summary.
(See Figure 6, Location Map of McBaine Bottoms. )

—
= Ifisconmri I e paTtm exd
Columbia o Mot R o o8
o Drkion of
PWSS No. 3010181 Production Date: January 23, 2001 e Oty
Boone County, Map 4 of 5 For fu riier info rmation: Lok Deas
28 wells Itp o forvrer cares mmissouri edu fsvip
Prpamd by
AThough all dxta f thi dnta sethame e msed by the Missouri Deparm et of NammlRe sourees (D NE ) no wamanty, ogpressed or | CARES
mwpled, ifmade by e MDNE a¢ to the acamcy of the data and 7o lited m atariale. Tha act of distibution shallnot constintts any sach
ey, and o T penebility i aeom o d by the MDHR i the nse of these duta oTre hed matiriale. This mup is subjectto chngs e | Dmivmitof
add itionalinf orm ation is acquired. By omzi- o Tumbis

ML s o R \
i 1

Figure 6. Map of McBaine Bottoms,
left bank of the Missourdi River, Boone
County, the site of the dispute that led i
to the case of Higday v. Nickolaus, [wensysten

oo

SWAF Deimeation Lines

. . . O system Well —— Z0-year time of travel A 1‘
showing the well field of the city of | & smsyeem wer  mis b i .
L . . . (@ Water Tark s -m le AITTRT N ‘
Columbia. Source: Public Drinking | . repiesuts \ N . | ’
: .
Water Program, DEQ. U sic v P ——— Sy i e e

46



The case stemmed from a petition filed by Higday and other
landowners for a judicial declaration that the City of Colurbia was
without right to extract percolating waters from under their lands for
the purpose of sale off premises. Higday and the other landowners in
this suit owned several tracts of farmland overlying an alluvial water
basin in Boone County in the area known as the McBaine Bottoms.
The farmland in question totaled approximately 6,000 acres and en-
compassed the area bordered by the Missouri River to the west, the
limestone bluffs to the east, the comunity of Huntsdale to the north
and the community of Easley to the south. Underlying the entire
plain is porous rock, gravel and soil through which water from the
Missouri River filters as it moves southward. Higday and the other
appellants used the overlying lands for the farming of row crops, with
excellent yields provided by the abundant groundwater supply. The
appellants also used some of the groundwater for personal consump-
tion, livestock water and were planing to use additional amounts for

The respondent was the City of Columbia, Nickolaus being an
employee of the city, a growing urban area, which was searching for
a water source to replenish its dwindling supplies. Following an en-
gineering plan, which the city conmissioned, it developed a shallow
well field to withdraw water from the McBaine Bottoms and a pipe-
line transport system to supply the water to the city’s water treatment
plant. The city proposed to extract sorme 11.5 million gallons daily
for purposes wholly unrelated to any beneficial use of the overlying
land, some of which it had purchased, but rather to pipe the water to
the city for the purpose of sale. The circuit court finding was ap-
pealed to an appellate court and its decision was appealed to the
Missouri Supreme Court.

Upon appeal, the appellate court finding was reversed by the
Missouri Supreme Court and remanded to the lower court for review.
The Supreme Court rejected the absolute ownership rule of percolat-
ing groundwater in favor of the reasonable use rule. “The rule of
reasonable use should apply to subterranean percolating waters,”
according to the court. “What is reascnable use of property must
depend to great extent upon many factors including persons involved,
their relative positions, rature of their uses, conparative value of their
uses, climatic conditions, and all facts and circumstances pertinent to
the issues. It is that legal standard, in absence of statutory expres-
sion, by which existing water resources may be allocated most equi-
tably and beneficially among competing users, private and public.
The application of such a uniform legal standard would also give rec-
ognition to the established interrelationship between surface and
groundwater and would, therefore, bring into cne classification all
waters over the use of which controversy may arise, the court said.
Under the rule of reasonable use as stated, the fundamental measure
of the overlying owner’ s right to use the groundwater is whether it is
for purposes incident to the beneficial enjoyment of the land from
which it is taken.”
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32 Keener v. Sharp, 341
Mo. 1192 (1937)

Statutory Law

Sections 578.200 — 578.225, RMo, constitute the Missouri Cave
Resources Act, related to protection of uwnderground streams and other
natural resources. (See Figure 5, Cave Map.) Sections 640.409 and
640.412, RSMo, requires the DNR to establish, develop and maintain
groundwater and surface water monitoring and inventory programs.
These requirements include determination of baseline water quality
data, trends in the contamination of ground and surface waters, iden-
tification of areas highly vulnerable to contamination, and the uses,
use pattermns, and quantities of surface and groundwaters available.
The activities to fulfill these requirements include aquifer mepping,
dye tracing, test well doservations, and major water user registration.
Tt is important to note that this law does not regulate water use, or
discuss water ownership. It merely directs an agency of Missouri
government to gather data, make assessments, and prepare plans and
reports for public knowledge. (See Water Resources Law 1999An-
mual Report for details of how the terms of this law are carried out.)

STREAMS AND STREAMBEDS

Defined by case law, a river or stream is a body of water flowing
in a channel, having a bed and banks, even though it may go dry
occasionally.??* As per the Missouri Water Resource Law, Section
640.403, RMo, this definition appears:

(7) “Surface water”, water in lakes and wetlands, and wa-
ter in rivers, streams and their tributaries in which water flows
for substantial pericds of the year.

As mentioned earlier, case law defines surface water as differen-
tiated from water in watercourses (rivers and streams), and so Mis-
souri has both statutory and case law definitions that donot match. It
is possible that this will be resolved, soreday. As it presently stands,
state govermment, predominantly, uses the statutory definition, while
private individuals tend to use the judicial definition. Apparently this
is because government agencies answer to the General Assembly,
the source of statutory law, while individuals are mainly interested in
individual rights pertaining to water use and are directly affected by
dispute resolution (civil litigation through the court system). It is
important to remember that statutes discussing “surface water” in-
clude rivers and streams, lakes, ponds and wetlands, while cases that
discuss “surface water” are strictly limiting discussion to water that is
on the surface of the ground, floodwaters, overflow waters, and drain-
age waters, but not the water in rivers or streams.

Watercourses Defined in Case Law

The judicial distinctions between surface waters flowing across
the landscape and water flowing in watercourses (streams) have been
stated earlier in this chapter under the topic of Diffused Surface Wa-
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ters. Court cases have been argued for generations on the fine dis-
tinctions to be made in definitions. Some cases are summarized be-
low which are intended to help understand the distinctions.

Benson v. Chicago & Alton R.R. Co., 78 Mo. 504 (1883), is an
early case that defined what constitutes a watercourse: There must
ke a stream, usually flowing in a particular direction, though it need
not flow contimually. It must flow in a definite charmel, having a bed,
sides or banks, and usually discharge itself into sare other stream or
body of water. It must be something more than a mere surface drain-
age over the entire face of a tract of land, occasioned by unusual
freshets or other extracrdinary causes. It does not include water flow-
ing in the hollows or ravines in land, which is the mere surface water
from rain or melting snow, and is discharged through them from a
higher to a lower level, but which at other times are destitute of wa-
ter. Such hollows or ravines are not in legal contemplation water-
courses, the court held.

Brill v. Missouri, Kansas and Texas Railway Co., 161 Mo. App.
472, 144 S.W. 174 (1912), dealt with riparian rights in a watercourse
when an artificial chamnel is substituted for a natural one, or is cre-
ated under such circumstances as indicate that it is to be a permanent
watercourse as though it was created by nature. The fact that a water-
course is not ancient does not confer the right to dostruct it, and is
not changed by the fact that it was at one time an artificially created
charmel which assured the characteristics of a watercourse, and as a
result, riparian ridghts attach to it.

In the case of Keener v. Sharp, 341 Mo. 1192, 111 S.W.2d 118
(1937) , the court identified the characteristics of a watercourse. A
“water course” is a stream or brook having a definite charmel for the
conveyance of water which may include surface water which loses its
character as such when it enters the channel, but water which ceases
to remain in the channel and spreads out over surface lowland and
runs in different directions without definite chamnel ceases tobe a
“stream” or “water course.” Something more than a mere surface
draining, swelled by freshets and melting snow, is required to consti-
tute a “branch” or “stream.” A windingbayou, 10 to 12 feet in depth,
commnecting lake with river and having well defined banks and chan-
nel, and containing ruming water most of the year, the volume de-
pending an the rainfall and stage of the river, is a “matural water course”
and water while confined in the chamnel was not “surface water.”

Monitoring
In Section 640.409, RSMo, DNR is charged with establishing an

ongoing statewide surface (including streams and rivers) and ground-
water monitoring program, the purposes of which include:

(1) Determination of ambient surface and groundwater quality

for use as background or baseline water quality data;

(2) Detection of trends in the character and concentration of

contaminants in surface and groundwater resources; and

(3) Identificaticon of areas highly vulnerable to contamination. *
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* This topic is covered in
more detail in the section
on Water Use; and in
Water Use of Missouri,
State Water Plan Series
Volume IV, Water Re-
sources Report Number
48.

3 The federal test for
navigability is found in
the case of Slovensky v.
O’Reilly, 233 S.W. 478
(1921) , and the state tests
for navigability are found
in the cases of Elder v.
Delcour, 364 Mo. 835
(1954) , and Sneed v.
Weber 307 S.W.2d 681
(1958) . Naviggbility is
discussed in detail in the
sections on Water Use and

Boundary and Interstate
Waters.

% This subject is more
thoroughly addressed in
the section on Boundary
and Interstate Waters.

In addition, Section 640.412, RSMo, charges DNR with making
an inventory of :

(1) Existing surface water and groundwater uses;

(2) The quantity of surface water and groundwater available

for uses in the future; and

(3) Water extraction and use patterns, including regulated and

unregulated uses.*

Islands

Section 241.290, R9Mo, grants all state lands formed in beds of
lakes and rivers by the recession or abandomment of waters, and is-
lards formed in navigable® waters of the state, to the respective coun-
ties. Supplemental to this section, Section 241.291, enacted in 1971,
grants all islands which have formed in the Mississippi and Missouri
Rivers, and not otherwise appropriated, to the Missouri Conservation
Camission (or, secondarily, to the state park board) . Section 241.300
grants future abandoned riverbeds, lake beds and islands to the coun-
ties of the state.

Islands in Watercourses

In Hahn v. Dawson, 134 Mo. 581, 36 S.W. 233 (En Banc 1896),
the court held that a riparian owner does not take title to islands
formed in navigable waters, while in the case of T. L. Wright Lumber
Co. v. Ripley County, 270 Mo. 121, 192 S.W. 996 (1917), the court
determined that an island which forms in the bed of a non-navigable
stream is the property of the riparian who owns the bed where the
island has formed.?®

WATERSHEDS

Definition

Section 640.403, RMo, contains the following:

“(8) “Watershed’, the area that drains into a river, streamor
its tribtardes.”

A watershed is a surface drainage area, usually extending from
high ground at the edges, to a valley and a stream most often along a
central axis. Precipitation within a watershed drains typically toa
central waterway of sare type (abrook, creek, stream, or river). Every
stream has its own watershed. Small watersheds may be grouped
together by mapmakers to form larger watersheds. Groups of tribu-
taries’ watersheds, then, can comprise a larger watershed. Large wa-
tersheds are soretimes called “basins.” Groundwater flow, however,
is not necessarily controlled by surface watershed divides and there-
fore can create cross-surface watershed contributions.

The largest basin in the United States is that of the Mississippi
River. Sub-basins of the Mississippi include the Missouri, Chio, Ar-
kansas, Temessee, and T1linois basins. Watersheds (or sub-basins) of
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the Missouri include the Osage, Grand, and Kansas sub-basins. The
typical watershed is named after the stream that drains it.

Chapter 278, RSMo, enacted in 1939, authorizes the formation of
state Soil and Water Conservation Districts (Sections 278.060 - 278.155),
and authorizes Watershed Protection and Flood Prevention subdis-
tricts (Sections 278.160 - 278.300) . The relationships with the Cura-
tors of the University of Missouri and the Cooperative Extension Ser-
vice are spelled out (Sections 278.020 - 278.050) , and provisions of
federal law (the Soil Conservation and Domestic Allotment Act of 1936
[16 USCA 590]) are integrated (Section 278.010,2). Soil and water
conservation by the prevention of erosion by wind and water are
primary missions of the U.S. Department of Agriculture. The Soil and
Water Conservation Program, DNR, supports these efforts.

Watershed Protection and Flood Prevention, covered by Sections
278.160 to 278.300, RSMo, are parts of the Soil Conservation Law.
Subdistricts of a Soil and Water Conservation District may be formed
under this statute, for carrying out projects which may be largely
funded by federal revenues through the U.S. Department of Agricul-
ture under Public Iaw (P.L.) 83-566.

No Missouri cases were identified that dealt with water rights
attached to watersheds. Riparian case law is typically oriented to-
wards the rights and restrictions on the water uses of individual land-
owners, rather than larger tracts of lands with miltiple owners.

WETLANDS

Definition

Missouri has no official wetland definition.® Wetlands are de-
fined by the various agencies that work with wetlands, to help them
administer sections of the federal Clean Water Act, in which wetlands
are included as “waters of the United States.”

The various federal agency definitions are based on three ele-
ments that all agencies agree make a wetland--namely, the hydrol-
agy, hydric soil, and hydrophytic vegetation.®® Therefore, for a place
to be called a wetland, by federal agency definitions, it must meet
three tests. Wetlands are areas that are saturated with water or are
under water for part of a year (the hydrologic test) often enocugh and
for a long enocugh time that the area supports life forms adapted to
saturated soils (the hydric soil test). Soretimes water may pool ina
wetland, and sometimes a wetland may be dry, but the prolonged
presence of water at or near the surface governs the kinds of plants
that can grow there (the hydrophytic vegetation test), and the kinds
of wildlife that can inhabit the area.

Swamplands, marshes, bogs, and fens are commonly included in
the term wetlands. Chapter 241, RSMo, is entitled “Swanplands, Is-
lands, and Abandoned Riverbeds.” Specifically, Sections 241.010 to
241.270, RSMo, cover “Swamp and Overflowed Lands.” This statute
relates largely to a federal act of 1850, wherein lands owned by the
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United States were donated to the organized counties for the pur-
pose of what then was termed “reclamation.”

“Reclamation” meant clearing and draining the swamplands for
use as agricultural land. InMissouri, these lands were chiefly located
in the “Bootheel” region, which is the southeast corner of the state.
Consequently, most of the Bootheel region has been drained and
cleared of trees, and now is predominantly used for agricultural pur-
poses.

Section 21.475, RSMo, establishes the Joint Committee on Wet-
lands of the Missouri General Assenbly. This is an oversight commit-
tee of the state legislature. The INR, the Department of Transporta-
tion (MoDOT), and the Department of Conservation (MDC) all work
in the field of wetland plamning and protection. Missouri has a Wet-
land Advisory Council, and the improvement of wetland habitat is an
dojective of the Missouri Department of Conservation (MDC) and DNR.
This legislation was enacted in 1992, for the purpose of keeping the
state legislators informed about wetland activities in Missouri. As
stated below, wetland regulations are federal. Conversion of wet-
lands (what formerly was called reclamation) no longer is a policy of
the federal govermment.

Wetland Case Law

Wetland case law, being a relatively new topic in the court sys-
tem, is in somewhat of a state of flux and evolution, as is apparent
from the holdings of different courts. No Missouri cases specific to
wetlards were identified. TnMissouri, as of this writing, wetland regu-
lation is left entirely to the federal govermment.* The cases listed
below, while discussing wetlands, were brought as lawsuits primarily
under the topics of eminent domain, and health and the environmment
under the Federal Water Pollution Control Act and the Clean Water
Act. As can be seen from the cases below, what legally does and does
not constitute a “wetland” is not entirely consistent. One can reason-
ably expect to see further clarification and more detailed discussion
of wetlands in general and in particular in those areas adjacent to
navigable waters of the U.S., and in areas known to be subject to

earthquakes.

Wetlands Defined by Court

In the 1979 Louisiana case of Avoyelles Sportsmen’s League V.
Alexander, 473 F.Supp. 525, suit was brought by plaintiff Alexander
(Secy. of the Army, chief military officer of the Corps of Engineers),
alleging that land clearing activities by the defendants were in viola-
tion of various laws including the Federal Water Pollution Control
Act. In regponse to the question posed by the plaintiff, the federal
appellate court found that, “that section of the Federal Water Pollu-
tion Control Act meking it unlawful to discharge any pollutant into
the waters of the U.S. unless a permit is granted, is directed only at
point sources of pollution. Land clearing equipment not commonly
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used in farming are point sources of pollution. Trees, leaves and
vegetative matter constitute dredged or £ill material for purposes of
effectuating the Federal Water Pollution Control Act. Wetlands, within
the meaning of the Federal Water Pollution Control Act, includes veg-
etation which grows thereon and thus permanent removal of wetland
vegetation in the process of converting it to farmland is subject to
permit program as established under the Federal Water Pollution
Control Act.”

In the case of Unhited States v. City of Fort Pierre, South Dakota,
580 F.Supp. 1036 (1983), the United States brought suit against the
city alleging violation of the Clean Water Act by its discharge of £ill
into a wetland area without a permit. The court determined that,
“the slough®® in question was frequently inundated and saturated,
contained wetland characteristic vegetation, and had wetland char-
acteristic soils, therefore was wetlands under the meaning of the Fed-
eral Water Pollution Control Act. The slough was adjacent to water of
the U.S. and thus also qualified as wetlands within the meaning of the
Clean Water Act, and its prohibition against placing £ill material into
wetland waters without a permit. The prosecution of the City for
violating prohibition of the Clean Water Act against discharge of £ill
material into a wetland area was not precluded by the Corps of Engi-
neers’ failure to conply with the Administrative Procedure Act in act-
ing on the city’s permit application where the Corps procedures were
not governed by the Act and where the City itself brought the permit
process to a stop by failing to wait for the process to be completed
before discharging its fill material into the slouch.

In the case of Unhited States v. Cianpitti, 615 F.Supp. 116 (N.J.
1984) , the government brought suit seeking a permanent injunction
restraining the defendants from engaging in placing £ill material ina
New Jersey wetland site. “Where the property is characterized by
saturated soil and aquatic vegetation, the property constitutes a wet-
land,” wrote the court. The defendants were enjoined from placing
further fill material in the wetland and were required to prepare a
plan, under the supervision of the Corps of Engineers, to return the
site to awetland.

The court reached a seemingly contradictive interpretation in
the Michigan case of Uhited States v. Riverside Bayview Homes, Inc.,
729 F.2d 391 (1984), where the federal govermment brought legal ac-
tion against the owner of undeveloped suburban land alleging that
the deposition of £i1l material on the land violated wetland regula-
tions of the Corps of Engineers. The court held that the undeveloped
suburban land was not wetlands, even though it was frequently immn-
dated and the water caused aquatic vegetation to grow on the land.
“The statutory authorization for the regulation of wetlands defined
the subject matter intended to be protected only as navigable waters,
and thus regulation, by the Corps, would be interpreted to apply to
marshes, swamps, and bogs directly created by flooding of navigable
waters and not to include inland low-lying areas. Low-lying land
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areas where water sometimes stands and where vegetation requiring
moist conditions grows but located miles from a navigable waterway
are not wetlands within the meaning of the Clean Water Act.”

In Unhited States v. Larkins, 852 F.2d 189 (Ky 1985), the U.S.
brought action seeking a permanent injunction against defendant for
future violations of the Clean Water Act. The court ruled that, “pres-
ence of vegetation that requires saturated soils for growth, on land
adjacent to a navigable body of water is sufficient to bring the lard in
question under the Clean Water Act definition of wetlands. Silvicul-
ture, exception to permit requirement of the C.W.A., applies to nor-
mal harvesting of trees, and not to activities of clearing timber to per-
manently change the area from wetland into non-wetland agricul-
tural tract for row crop cultivation.”

In the 1986 Idaho case of Bailey v. United States By and Through
U.S. Ammy Corps of Engineers, 647 F.Supp. 44, property owners brought
suit against the Corps seeking declaration that their property was not
a wetland under jurisdiction of the Corps. The court held that, “there
is no requirement that an area be saturated at the surface to be char-
acterized as a wetland. The fact that the wetlands may have been
artificially created did not negate the Corps’ power to assert regula-
tory authority over them.”

Property Rights and Ownership

In MacNamara v. Kissimmee River Valley Sportsmen’s Associa-
tion, 648 So.2d. 155 (Fla. 1994), the Sierra Club Legal Defense Fund
(SCIDF) brought suit onbehalf of a local sportsmen’s group in Florida
when a group of landowners fenced off part of a swamp and island in
the Kissimmee River declaring it their property. The claim was based
on deeds, surveys, long term payment of taxes, and permits from
various govermmental agencies that assurme private ownership of 1it-
toral marshes. The Florida appeals court held that the marshes,
swanmps and wetlands bordering the state’s navigable lakes and
streams are public waters and not the property of private landown-
ers. The court relied upon SCIDF’ s theory that the legal boundary of
navigable lakes and streams is not their ordinary or average water
level, but rather the full reach of the water during the rainy season.

In the 1997 Rhode Island case of Alegria v. Keeney, 687 A.2d.
1249, that state’s suprene court held that the denial of a develcoper’s
application to alter wetlands was not a “regulatory taking” of land
which required just compensation. The court held that there was no
proof of a “total taking” because the land still had some development
value. The developer purchased the property knowing that its wet-
lands were subject to pervasive state regulation and as such any in-
vestment -backed expectation to develop the property as though the
wetlands were not present was unreasonable.

Wetland Alteration by Landowner
In the case of Stoeco Development, LID. v. Dept. of Army Corps
of Engineers, 710 F.Supp. 1075 (N.J. 1988), the Corps of Engineers
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sought to assert jurisdiction over about 17 acres of privately owned
land in New Jersey which allegedly contained federally regulated
wetlands. In this case the court held, “omission of lands from the
USACE administrative record wetlands map did not render the ad-
ministrative record of wetlands incomplete within the meaning of the
Clean Water Act. The Corps’ granting of permit to dredge wetland
area did not preclude them from not allowing the dredged wetland
material to be retained in or placed in the wetland.”

In the Colorado case of United States v. Telluride (., 849 F.Supp.
1400 (1994), the U.S. brought suit seeking injunctive relief and civil
penalties against the Telluride Comparty (Telco) for violating Section
404 of the C.W.A. TheU.S. alleged that Telco illegally filled 44.5 acres
of wetlands without a permit during expansion of a ski area and con-
struction of a residential area, golf course, and parking lot. The U.S.
filed a consent decree proposing a full settlement the same day the
suit was filed. The proposed decree would have prohibited Telco
from any future discharges at the site that would violate the C.W.A.,
required Teloo to restore 15.43 acres of wetlards at the ski area, con-
struct 26.5 acres of new wetlands at a site approximately 60 miles
from Telluride, monitor the constructed site for at least three years,
pay civil penalties of $143,000, and complete an additional off-site
preservation project estimated at $42,000. The court denied the con-
sent decree and ruled that it was not “fair, reasonable and adequate,
or in the public interest.” The court stated that the decree was not
developed in a procedurally or substantively fair marmer, was of ques-
tionable technical adequacy, and may not fully compensate the pub-
lic for the alleged violations. The court questioned the Environmen-
tal Protection Agency’ s “reascned decision meking” in developing the
decree, relying heavily on public comments rather than deferring to
agency and administrative expertise.

In the 1994 New Jersey case of MOG Associates et al. v. Depart-
ment of Envirommental Protection, 278 N.J. Super. 108, a builders’
association, and six individual develgpers successfully dhallenged state
wetlands regulations that voided all transition areas exemptions as
part of the New Jersey Department of Environmental Protection’s as-
sumption of jurisdiction over the federal freshwater wetlands pro-
gram. The appellate court held that the regulations were inconsis-
tent with the state’s Freshwater Wetland Protection Act, intended to
exenpt projects which have been approved by local planning or zon-
ing boards prior to the effective date of the act, unless federal regula-
tions conditicned the state’s assumption of the federal program upon
voiding those exemptions. In approval of the state program, the EPA
had made it clear that the state had to void exenptions for construc-
tion in wetlands in order for the state to assure administration of the
federal program. The EPA also indicated that it has no interest in the
state’s wetland transition area requirements since the federal program
does not regulate buffer zones.

In a ruling which has potential impact for the Bootheel area of
Missouri, aU. S. court of appeals held, in the case of Carmel-by-the-
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Sea v. Transportation Department, 95 F.3d 892 (1996), that the envi-
rommental impact statement (EIS) prepared for a highway construc-
tion project in Southem Califormia was deficient. Tt reached this rul-
ing because the studies relied on by the agencies to draft the EIS did
not anticipate the formation of new wetlands produced by earthquakes
within the highway construction area.

The Bootheel area of Missouri is part of a large alluvial plain that
was characterized by forested swamplands until early in the 20™ Cen-
tury. This same avea also is daracterized by geologic instability, with
major earthquakes occurring early in the 19" Century. Because it
was previously a wetland area and because future earthquakes might
have the potential to produce new wetlands, this California ruling
may someday be applied in Missouri.
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Human interaction with water generally takes two forms: The
use of “wanted or needed” water and protection of property from
“unwanted” water. The unwanted water usually is either overflow
water from streams and rivers (floodwater) or excess amounts of dif-
fused surface water (surface run-off before it enters a watercourse or
charmel) . This section deals with the means, and limitations on those
means, which property owners have at their disposal to protect their
property from those unwanted amounts of water.

DIVERSION OF WATER

Diversion of water may take two entirely different forms, stem-
ming from two different riparian actions. It may encompass the “col-
lection or re-routing” of water from a watercourse or surface waters
to suit a water supply need, as well as the “casting off” of umwanted
surface waters and prevention of inundation by overflow or flood
water to suit a land use need. The first is to increase the quantity of
usable water available to the riparian owner at a given point on a
watercourse, such as an impoundment, with the second, for example,
stemming from the need for protection from unwanted water so as to
prevent surface water from imndating riparian lands along a water-
course, through the use of levees and embankments. Both are com-
pounded by the fact that the acts of one riparian landowner may af-
fect adjoining landowners, quite often in adverse ways. Diversion of
watercourses is closely related, under case law, to dams and reser-
voirs. The diversion of water may be either an intentional act or an
unintentional result. Either surface water or watercourses may be
diverted, with different rights and legal restrictions applying to each.
Both, however, are similar in that the doctrine of reasonable use ap-
plies toeach. The distinctions are discussed in the cases below.

Practically all the Missouri law dealing with diversion of water is
civil law (case law, common law, and equity) and focuses upon the
rights and dbligations of riparian owners. Diversion of water occurs
by ane of two means, naturally or artificially. Natural diversions of
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watercourses include accretion (the gradual accumilation of sediment
to a watercourse’ s shoreline) and avulsion (the abrupt change in the
path of a watercourse) . (See Boundaries and Interstate Waterways)

Artificial diversions include all man-made dostructions, gener-
ally being thought of as dams or £ill material (either impoundments
or low-water dams) which are placed in a watercourse or surface water
drainage charmnel. Diversions may, however, include bridges or em-
bankments that impede the flow of a watercourse. Surface water
may also be diverted, to supply water to a pond or lake or to protect
buildings or lands from damage or erosion. Surface water diversions
are most often artificially created.

One statute addresses “diversion” of water, used for water sup-
ply. Section 577.150, RMo, forbids the diversion of a natural spring,
brook, or other water supply, once it has “been taken for use” by any
persan.

Because of the conplexity of the issue of artificial water diver-
sion, the following cases are grouped into three separate concept
areas, the first being riparian diversion of a watercourse, the second
being the riparian diversion of surface water, ard the third, diversion
of water from a navigable watercourse which falls within federal ju-
risdiction under the Commerce Clause of the U.S. Constitution.

Diversion and Obstruction of Watercourses

The obstruction of a watercourse that causes upstream flooding
is a violation of riparian rights, as is meking nodifications to the chan-
nel of a watercourse which results in stream bank erosion.® Costruc-
tions which do not cause damages to other riparians’ properties, in-
fringe upon other riparians’ rights, or violate statutory law, are allow-
able since no standing would exist to bring a civil suit in a court of
law.

According to Section 244.010, in the chapter of Missouri Statutes
on private drainage rights, the owner of land has the right to drain or
protect his land for sanitary or agricultural purposes by the use of
ditches to any ocutlet. The landowner’s statutory right to drainage
includes the crossing of other lands, if necessary. If a ditchmust be
dug through someone else’s property, compensation must be paid
for the land needed for construction and maintenance.

This statute was the basis for a civil suit in 1974, Dudley Special
Road Dist. v. Harrisaon, 517 S.W.2d 170 (Spr. Mo. App.) . The court held
that it is unlawful for a downstream landowner to dostruct a creek which
was a natural watercourse so as to cause the waters to overflow, and
encroach upon and inflict damage to the land of the upstream land-
owner. Liability for damages resulting from dostruction is not based
upon intent but rather the fact that the dostruction caused damege as a
result of overflow waters. The holding contimued, the Missouri statute
which provides for drainage for agricultural or sanitary purposes does
not give downstream landowners the right to dostruct a natural water-
course to the damage of the upstream landowners who, under the same
statute, had the right to drain their land into the natural watercourse.
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In the case of Bird v. Harmibal and St. Joseph Railway Co., 30
Mo. Ppp. 365 (1888) an artificial dbstruction was placed in a natural
waterway resulting in flooding of ancother’s property. The court held
that the construction of an embankment dbstructing a natural water-
way, with a defective and insufficient cutlet, causing overflow onto
another riparian owner, was not allowable. As further clarification,
the court reasoned that it made no difference whether the overflow
of the streamwas a result of melting snow or falling rains.

The court held in the case of Gray v. Schriber, 58 Mo. App. 173,
(St.L. App. 1894), the cwner of agricultural lands is permitted to se-
cure proper drainage for his land for agricultural purposes by con-
structing drains into any natural depression which carries the water
into a natural watercourse, with the owner of the adjoining lower
tract not having the right to dbstruct the depression so as to prevent
the drainage. It is not entirely clear whether the court saw the “natu-
ral depression” as a part of the watercourse or simply as a path for
diffused surface water.

Missouri courts have fairly consistently held that one who
dbstructs or diverts the waters of a stream are liable for the result-
ing damages suffered by another. The case of Webb v. Carter, 98
S.W. 776 (St.L. Mo. App. 1906), dealt with the obstruction of a
natural watercourse which resulted in injury to another landowner.
Here, the court found in favor of the injured landowner, holding,
“one may recover damages resulting from the cbstruction of a
natural watercourse, however carefully the cbstruction may have
been made.”

Wood v. Craig, 133 Mo. App. 548, 113 S.W. 676 (1908), also in-
volved diversion of a natural watercourse, which resulted in the flood-
ing of another’s land. The court held that “the dominant proprietor
may divert the water fram its usual charmel, but if it is retumed to the
same charnel before it reaches the land of the next proprietor below,
no one can carnplain, the rule will not justify one in so diverting the
stream, though the change is made altogether on his own land, as to
cause it to discharge on or overflow onto the land of a lower propri-
e

In 1938, the Missouri court of appeals, in Evans v. Massman
Const. Co., 122 S.W.2d 924 reasoned that, “in the absence of protec-
tion of authority of govermment, or the legal authority of the state or
one of its political subdivisions, no one has the right to dam up or
dbstruct a [navigable] ruming stream and thereby cause it to over-
flow its banks to the damage of riparian owners.”

Modifications to a streambed which results in erosion damage to
another’ s property was the basis of Jacaobs v. Frangos, 329 S.W.2d 262
(St.L. Mo. App. 1959). In its decision, the appellate court held, “One
may not dostruct or divert natural flow of stream without liability for
ensuing damage to others.”

The 1959 case of Corrington v. Kalicak, 319 S.W.2d 888 (St.L.
Ct. App.), involved liability for dameges for causing overflow of wa-
ter of a natural watercourse as a result of an dostruction. The court
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reasoned that the liability for the action “is not based upon intention
to obstruct the water, nor the mere impounding of waters, but rather
on the ground that obstruction causes water to overflow, encroach
upon and inflict special damage to property of another. Therefore,
the agency dostructing the flow and causing the overflow is liable for
misfeasance in an action of trespass, whether impounding waters is
intentional or accidental, or whether overflow is caused by negligence
or without negligence.”

Rector v. Tobin Construction Co., 351 S.W.2d 816 (St.L. Ct. App.
1961) , dealt with the dbstruction or diversion of a watercourse which
resulted in flooding. “The flooding of another’s land by blocking a
stream constitutes a trespass,” wrote the court. A trespass carries
with it liability for dameges regardless of fact that the defendant was
engaged in public work when the trespass was committed.

Hackensack Water Co. v. Nyack, 289 F. Supp. 671 (S.D.N.Y. 1968),
addressed interstate water and individual riparian rights. Though this
is a New York case, it is important because of the extensive reasoning
and explanations which the court offered. The court held that, “un-
der both New Jersey and New York common law (both being riparian
states) , upstream riparian owner may not unreasonably divert or ap-
propriate waters of flowing streams, riparian owners must restore all
flowing waters to stream subject only to reasonable allowance for
domestic use and consumption. ‘Diversion,’ as applied to water-
courses, is the taking of water from a stream without returning it for
the use of lower riparian owners. The riparian landowner whose
land is contiguous to a natural watercourse may withdraw water from
the watercourse for agricultural, industrial or other uses on his land
provided he retums it in substantial volure to the watercourse stream.
Al] proprietors of a stream have equal right to use water and share in
the benefits gained from such use. Artificially increased flow of a
stream is a factor which must be considered when determining
whether an upstream owner’s use is reasonable. A grant by New
York to divert water without making compensation to a lower ripar-
ian owner (N.J. water comparty) is an unconstitutional taking of the
lower riparian owner’s property.”

The court determined, in the case of Kelso v. C.B.K. Agronomics,
Inc., 510 S.W.2d 709 (1974), that any dostruction of the flow of water
in a natural watercourse, including bridges, resulting in injury to an-
other person furnishes the injured person a right of action, no matter
how carefully the dbstruction might have been made.?

Diversion of Surface (Drainage) Waters

Missouri courts have viewed the riparian landowner rights and
dbligations which attach to watercourses differently than those in-
volving surface waters. Watercourses flowing across land ownership
boundaries are subject to reascnable use in that the riparian land-
owner may not unreascnably diminish the quality or quantity of the
sStream, nor can he cast greater quantities of water into the stream to
the injury of other riparians. With regard to surface water, it appears
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that the courts permit the landowner to gather, retain, and use at his
pleasure the surface water which is available within the landowner’s
property boundaries, so long as it is not then cast onto the land of
another in force, resulting in injury to the property of the other owner.
Missouri currently follows the “reascnable use” doctrine, as erumer-
ated in Heins. The landowner’s expectations in and right to use sur-
face waters may be a topic for future court discussions.

The 1993 case of Heins Implement Co. v. Mo. Hwy. & Trans.
Comm’n., 859 S.W.2d 681 (Mo. 1993) impacts previocusly held judicial
reasoning as well as providing guidance on the rights of the landowner
to ward of f unwanted surface water. In Heins, the court refined the
distinctions of floodwaters and drainage waters, and overturmed the can-
mon enemy doctrine in favor of the comparative reasonable use doc-
trine for surface waters. In its decision, the court wrote: “The Missouri
Supreme Court adopts rule of reascnable use, rather than common en-
emy doctrine, to govermn disputes involving diversion of surface waters,
as rule most 1likely to promote optimum development and enjoyment of
land, while ensuring equitable distribution of costs among competing
interests at hand. Reasonableness of interference with flow of surface
waters under rule of reasanable use is question of fact, to be determined
in each case by weighing gravity of harm to plaintiff against utility of
defendant’s conduct. Reasonableness is the vital concept of the com-
mon law® and already governs the rights of users of watercourses, un-

dergrourd streams, and underground percolating waters.”*

Pre-Heins: Common Enemy Rule

The following cases are representative of the approach the courts
took in applying the common enemy rule in Missouri before 1993
when the cases of Heins and Canpbell were decided. The 1874 case
of McCormick v. Kansas City, St.J. & C.B. R.R., 57 Mo. 433, dealt with
drainage of surface waters and resultant damages to adjoining land.
While the common enemy doctrine was in force during the time that
this case was decided, the court did caveat its decision by stating:
“Drainage of surface waters by railroads must be accomplished with
reasonable care. While the railroad company has the right to drain
surface water fraom its roadbed, so as to protect its interests, it must
be done in a manner so as to occasion no unnecessary inconvenience
or damage to adjoining proprietor.”

The early 20th Century case of Mehonray v. Foster, 132 Mo. App.
229, 111 S.W. 882 (1908) held that under the “common enemy” rule,
a landowner may build on or alter the surface of his land to prevent
surface water from coming upon his land from higher land and it
does not matter that the embankments cause water to form ponds or
collect on the lands of the upper owner. This decision was affirmed
four years later in the case of Walther v. City of Cope Girardeau, 166
Mo. Ppp. 467, 149 S.W. 36 (1912).

The common law rule that surface water is a common enemy
which every landowner may resist was reinforced again by the court
in the case of Place v. Union Township, 66 S.W.2d, 584 (1933). But
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this court holding stated that a landowner is not liable for damages
caused by diversion [of surface water] ... incidental to improvement of
land, provided he does not proceed negligently. This is an early rec-
ognition of sore responsibility on the part of the landowner. Opin-
ions rendered in cases such as Place introduced into jurisprudence
the concept that the common enemy doctrine must not be exercised
recklessly or negligently, to the damage of other riparians. This led
to the doctrine being termed the “modified common enemy doctrine.”

The court found in the case of Casanover v. Villanova Realty
Co., 209 S.W.2d 556 (St.L. Mo. App. 1948), a landowner may use his
land in any lawful mamner for any lawful purpose, and has the right
to alter grade or slope of larnd in absence of contrary legal restriction.
Alteration of grade and removal of ground cover imposes no liability
on upper owner for resulting damages to lower owner since upper
owner'’s land is above lower owner’s, prior to the change in grade.
Common law treats surface waters flowing from higher ground to
lower lands as common enemy and permits one to protect his prop-
erty by whatever means available, however the owner of the higher
land cammot umecessarily collect surface water thereon and then cast
it onto lower land. The pumping of water onto a lower lot from a
higher tract and the pushing of loose earth onto another lot by means
of machine grading are, however, acts of trespass. The flow of sur-
face waters, including mud and silt from the higher to the lower tract
which damages the property of the lower constitutes an act of tres-
pBss.

Behm v. King Louie’s Bowl, Inc., 350 S.W.2d 285 (K.C. Mo. App.
1961) discussed the modified common enemy doctrine of drainage of
diffused surface waters. Diffused surface waters were collected and
discharged by upper owner as a result of their interference with natu-
ral drainage causing it to flow anto and flood property of lower owner.
Surface waters are a common enemy which may be discharged onto
a lower owner provided it is not collected and discharged, thereby
causing damage to another. Upper owner may not discharge water
in mamner different than that which would have been usual and ordi-
nary in natural watercourse drainage.

Perhaps the best “common enemy” statement is found in the
case of Young v. Moore, 236 S.W.2d 740 (Spr. Ap. 1951), in which the
court cited the earlier case of City of Hardin et al. v. Norborne Land
Drainage District of Carroll County et al., as precedent. The opin-
ion stated, “This has always been the rule in Missouri and we have
always followed the comon law doctrine that surface water is a com-
mon enemy, and that each land proprietor may ward it off though by
so doing he turns it on his neighbor.” However, this same court opin-
ion stated that “the rights given under the ‘comon enemy’ doctrine
must be exercised within reasonable limits and not recklessly, so as
not to needlessly injure the servient tenements” [lower land hold-
ings] . This case shows a “softening” of the otherwise harsh common
enemy doctrine, interjecting the concept that the entitlement of self-
protection under that doctrine must be exercised with care.
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In Happy v. Kenton, 362 Mo. 1156, 247 S.W.2d 698 (1952), the
court held that one may not dbstruct a natural watercourse without
liability for ensuing dameges to others, but ane may treat surface waters
as common enemy and dostruct their flow without liability so long as it
is done reasanably and not recklessly or negligently. Arnatural drairmay,
improved by an artificial ditch, which follows exact course of natural
draimway and under circumstances indicating that ditch is to be perma-
nent, which combination thereafter meets requirements of natural wa-
tercourse, should be treated as a natural watercourse.

In Blydenburgh v. Amelung, 309 S.W.2d 150 (K.C. Ct. App. 1958),
the court held that an ugper riparian may not collect diffused surface
waters and divert them in volure to the property of a lower riparian.

In Haferkamp v. City of Rock Hill, 316 S.W.2d 620 (1958), the
court wrote that under the comon enemy doctrine, stated in its ex-
treme form “as an incident to his right to use or own property as he
pleases, each landowner has an unqualified right, by operations on
his own land, to fend off surface waters as he sees fit without being
required to take into account the consequences to other landowners,
who have the duty and right to protect themselves as best they can.”

The case of Peters v. Shull, 379 S.W.2d 837 (K.C. Ct. App. 1964),
involved construction of an artificial impoundment and discharge of
water onto adjoining landowner’ s property, the drainage of diffused
surface waters, and constructed changes to the surface gradient re-
sulting in damages to another’s property. The court held that the
owner of a dominant estate carmot permit surface water to artificially
collect aon his premises and then discharge it in destructive quantities
at one point in a body onto the servient estate. A landowner may, in
the reasonable use and development of his land, drain it by building
thereon sewers, gutters and other such artificial water chamnels for
the purpose of carrying off surface waters into a natural surface water
chammel located on his property without liability to his neighboring
landowner, provided he does not exceed the natural capacity of the
drainway to the damage of the neighboring property.

The “common enemy” doctrine does not provide a way out of
every property damage law suit resulting from surface water runoff.
The case of Wells v. State Highway Comm’n, 503 S.W.2d 689 (Mo.
1973), dealt with a situation where soil eroded from a highway con-
struction site and was deposited in a lake, to the damage of the lake
owners. The Highway Commission claimed that the drainage water
was subject to the common enemy doctrine. The court held that the
mud which ruined the lake constituted a taking, entitling the land
owners to a recovery, and that the Commission could not apply the
comon enemy doctrine in this situation.®

In 1980, in the case of Senkevech v. Vaughn, 610 S.W.2d 399, the
courts held that a landowner has the legal right to construct open
ditches to drain or to protect the property which he owns.

The case of M.H. Siegfried Real Estate v. City of Independence,
649 S.W.2d 893 (Mo. 1983), posed a question of liability of a lower
property owner for impeding the flow of surface water from an up-
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per property. The court determined that liability cannot be imposed
upon lower owner when no water is brought upon the upper owner’s
land which would not otherwise have flowed there.

Looney v. Hindman, 649 S.W.2d 207 (Mo. 1983), addressed drain-
age water subject to common enemy rule with consideration for “due
care” and “collection and discharge.” The “modified common eneny™
concept of surface water gives lower, or servient owners considerable
freedom in blocking the flow of the surface water anto their land from
Upper lards, but in certain situations, places substantial restrictions of
the rights of the upper owners who seek to cast surface waters onto
lower lying properties. The collection and discharge of surface waters
anto a servient estate, to its damege, is actionable when such collection
and discharge exceeds the eventual capacity of the drairways.

The three following cases are representative of the common en-
emy doctrine just before that rule was overturned by the Missouri
Supreme Court in Heins. These cases show the judiciary moving away
from a strict interpretation of the common enemy rule and towards
conmparative reasonable use.

In Haith v. County of Atchison, 793 S.W.2d 151 (Mo. App. 1990),
the court addressed drainage waters subject to the common enemy
rule. The court held that Missouri follows a modified “common en-
emy doctrine” in respect to surface waters. Under this doctrine each
landowner has an unqualified right to fend off surface waters, how-
ever, this does not include the umecessary collection of surface wa-
ters and subsequent discharge at one place, thereby creating damage
to his neighbor. The court, to distinguish between surface waters
and wateraourses went further by restating the characteristics of each.
A “natural watercourse” is a living stream with defined banks, chan-
nel and bed, though it need not run with water continuously, it must
be fed from other and more permanent sources than mere surface
water. Ditches constructed to drain off surface water are not them-
selves “watercourses,” which may be legally dbstructed, by both fact
and law, by the owner, but absent that the ditch is fed by any source
of water other than surface water.

The case of Hansen v. Gary Naugle Constr. Co., 801 S.W.2d 71
(Mo. 1990) also dealt with drainage waters as subject to the common
enemy rule. The modified common enemy doctrine defeats trespass
and nuisance causes of action by lower owner for damages caused by
surface water runoff unless lower owner shows that upper owner
diverted flow of surface water runoff out of its natural drainway or
caused accumulation of surface water runoff in such a way as to per-
mit its discharge to exceed capacity of natural drainway. The upper
owner may collect surface water on his property in artificial drains
and precipitate it into natural drainway charmel even though in do-
ing so the flow of the surface water in its natural chamnel onto the
lower lands may be increased and accelerated.

In Millard Farms, Inc. v. Sprock, 829 S.W.2d 1 (Mo. App. 1991),
one of the last cases to apply the modified common enemy doctrine,
the court addressed accumulation and discharge of drainage waters
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onto adjacent property. Under the modified common enemy doc-
trine, a landowner may cbstruct drainage of surface water that does
not flow throuch a natural watercourse, without liability for dameges,
so long as landowner does so reascnably, without recklessness or
negligence, even if dostruction causes water to collect on adjoining
property. Surface water draining through a slough or depression,
which does not receive water from any other sources other than rain,
sleet, snow or other surface water, is not a natural watercourse, and
therefore, a lower land owner could treat that surface water as a “com-
mon enemy” and obstruct its flow with a dam. The court here held
that “under common enemy doctrine, a lower landowner need not
establish good motive or good cause for blocking flow of surface
water.” This point, when viewed with respect to the Heins decision,
is prabably no longer valid.

Post-Heins: Reasonable Use Rule

The following two cases expanded and applied the comparative
reasonable use rule stated in Heins. They also represent the courts’
attempts to utilize reascnable use as a basis for fixing and awarding
damages to injured parties.

The case of Kueffer v. Brown, 879 S.W.2d 658 (Mo. App. 1994),
confirmed the extension of the comparative reasonable use rule to
include flooding from embankments and excessive discharge of sur-
face water into drainways. 2n upper landowner brought suit for tres-
pass against a lower property owner, and the lower owner counter-
claimed for flood damage allegedly caused by a diversion of excess
surface water by the upper property owner. Here, the court found
that the law of nuisance acknowledges and accommodates two con-
flicting rights: the right of property owners to control and use their
land for personal benefit and interest; and the right of the public and
adjoining landowners to prevent unreasonable use which substan-
tially inpairs their peaceful enjoyment of their land. “Nuisance liabil-
ity can be imposed on actions stemming from unreasconable use of a
watercourse as well as unreasonable use of surface water,” wrote the
court. “Under [the] modified common enemy [doctrine], the upper
owner’ s collection and diversion of surface water into a natural swale
anto the lower’ s property, in excess of the swale’ s natural capacity, is
an unreasconable use under both nuisance and negligence theories.”

The court, in the case of lbert v. Nichols, 935 S.W.2d 730 (1996) ,
enjoined the defendant from blocking a surface water drainage ditch
in which the plaintiff held prescriptive usage rights. Ugper landowner
with prescriptive drainage rights onto defendant’s property brought
suit to enjoin the lower landowner from cbstructing the flow of a
drainage ditch. Lower owner brought counter suit seeking damages
for alleged tregpass and destruction of property. The court held that
the upper landowner did have the prescriptive right to drain water
into a drainage ditch crossing the property of the lower landowner.
The lower property owner could alter the flow in the ditch or change
its divection of flow across his land but not to the extent that it would

65

Protection From Water



A Summary of Missouri Water Laws

¢ Davis, P.N., Recre-
ational Use of Water-
aourses, p. 76.

7 Davis, P.N., Recre-
ational Use of Water-
courses, p. 78.

8 The right to use and

enjoy property vested in
another.

? Something tangible
which can be inherited—
for exanple, the right to
use water flowing across
one’s own land.

cause less water to travel through the ditch. An injunction by the
lower court was upheld against lower landowner from erecting an
dostruction on his land because it correctly followed the doctrine on
reasanable use, in that the dostruction interfered with the upper prop-
erty owner’s easement and would cause flooding on his land.

Diversion of Water from a Navigable Watercourse under
Federal Jurisdiction

Under the Comerce Clause of the U.S. Constitution, the federal
government has authority to regulate navigation on interstate and
federal navigable waters and, in doing so, may impose any condition
or require removal of any man-made or natural structure for the pur-
pose of improving or maintaining navigation.® Pursuant to its power
of navigational servitude, the federal goverrment is not required to
pay compensation to individuals for any adverse effects to private
rights or private property resulting from its exercise of power over
navigational regulation because private interests are seen as subser-
vient to the public right of navigation.’

With regard to diversion of water from a navigable watercourse,
the U.S. Supreme Court ruled, in the case of Economy Light Co. V.
Unhited States, 256 U.S. 113 (1921), “artificial dostructions of naviggble
waters rendering them non-navigable in fact do not render them non-
navigable under the law. A river may be navigable in law though it
contain natural dostructions and not open to navigation at all seasons
or stages of water. A decision of a state supreme court holding that a
river is non-navigable does not bind the United States to the holding
if it was not a party to the suit. A river having actual navigable capac-
ity in its natural state, and capable of carrying camerce among the
states is within the power of Congress to preserve for purposes of
future transportation even though the river is not used for commerce
and is incapable of being used for comrerce as a result of artificial
dostructions.”

The U.S. Supreme Court addressed federal jurisdiction and ri-
parian power company rights in F.P.C. v. Niagara Mohawk Power
Corp., 347 U.S. 239 (1954) . The court held that the federal Water
Power Act of 1920 did not abolish private proprietary right, existing
under state law, to use waters of a navigable stream for power pur-
poses. Water rights claimed by a licensee are usufructuary® rights to
use the water for the generation of power, as distinguished from claims
to the legal ownership of the ruming water itself, and constitute a
form of real estate known as corporeal hereditaments.® There is a
dominant servitude, in favor of the United States, under which pri-
vate persons hold physical properties dbstructing navigable waters
of the U.S. and all rights to use the waters of those streams, but the
exercise of that servitude, without making allowances for pre-exist-
ing rights under state law, requires clear authorization. Riparian wa-
ter rights, like other real property rights, are determined by state law.
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FLOODS AND FLOODING

For over 100 years, Missouri subscribed to the common enemy
rule when dealing with flood and drainage waters. In 1993, the year
of record floods on the Missouri and Mississippi rivers, two landmark
cases® replaced the common enemy rule with the comparative rea-
sonableness rule as applied to drainage and flood waters.™ Under
Missouri court definition, waters which have overflowed or other-
wise left a watercourse and are flowing beyond the banks of the stream
or watercourse are floodwaters. Drainage water, on the other hand,
is defined as water outside the channel of a watercourse or as water
flowing across the surface of the ground prior to its joining with a
watercourse.? Missouri has historically applied the common enemy
rule to both floodwaters and to drainage waters, both falling within
the broad classification of surface waters.®

Case Law - Flooding

Missouri courts originally subscribed to the “common enemy” doc-
trine when addressing the rights of landowners to protect themselves
from flooding, with flood waters being treated as diffused surface waters
rather than an extension of a watercourse. Under “common enemy,”
the landowner was basically free to use any method to protect his land
from surface water, even if it was to the detriment of his neighbor.

This rule evolved into the “modified common enemy” doctrine
which still allowed for any method to be used to protect one’s prop-
erty from diffused surface waters, but only so long as the methods
were not reckless or negligent. Under “modified common enemy, ”
the courts attached liability for damages when one’s actions, in pro-
tecting their property, damaged ancther.

In 1993, the Missouri Supreme Court overturned the common
enemy variations governing drainage water in favor of “reascnable
use,” in the case of Heins.”™ The court based this change on several
reasons — literal application of the common enemy doctrine caused
undesirable and unintended results, modifications to the doctrine had
moved toward reasonable use, the reasonable use doctrine had al-
ready been adopted by Missouri courts for streams and groundwater,
most other riparian states had switched to the comparative reason-
able use rule, and it considered the reasonable use rule as more apt
to promote the greatest beneficial use and enjoyment of one’s own
property while guaranteeing the same for adjacent landowners.®

As Heins applied comparative reasonableness to drainage wa-
ter, Campbell applied comparative reascnableness to floodwaters.
Canpbell provided that landowners, in repelling floodwaters, cammnot
do so in a mamner which unreasonably interferes with the neighbor-
ing landowner’s use of his land. The decision reached in Campbell
applied the rule of camparable reasonableness retroactively to flood-
water cases arising before the rule’s adoption; in the case of Heins,
however, the court did not indicate if the ruling would affect the lo-
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cation of levees or the repair of pre-Heins levees. The modified com-
mon eneny rule of 1liability for damages remained in place when Mis-
souri switched to the comparative reasonable use rule of floodwa-
tEES.17

The case of Canpbell v. Anderson, 866 S.W.2d 139 (Mo. Ct. App.
1993) involved the rechannelization of a creek by adjoining land
owners, and in its decision, the court applied the comparative rea-
sonable use rule to floodwaters. The court held that, “where the
rechammelization of a creek creates a temporary structure, and the
rule of reasonable use is applicable to surface water runoff providing
that each possessor is legally privileged to meke reasonable use of
his land, even though flow of surface waters is altered thereby and
causes sare harm to others, interference is acceptable, until the harm-
ful interference with flow of surface waters becores unreasonable.”

The practical effects of the Canpbell decision were to abolish
the rule of non-liability for cne’s own actions that had been created
under the comon enemy doctrine (including the design, siting and
construction of new levees), and to bring all surface waters uniformly
under the same rule that applied to watercourses and groundwaters.®

Pre-Campbell: Common Enemy Rule

The following cases are included to provide a background and
an historical uwderstanding of how Missouri civil law addressing flood-
waters has evolved over the years.

In Abbott v. Kansas City, St.J. & C.B.R.R., 83 Mo. 271 (1884), the
court reasoned that “unless authorized by lawful authority, one can-
not interfere, to any material extent, with the waters of a rumning
stream. When lawful authorization is present, a person is liable only
in case of negligence for damage to property as a result of construc-
tion activities which interfere with the normal flow of a creek, and
not the warding off of diffused surface waters.”

In Goll v. Chicago & Alton Railway Co., 271 Mo. 655 (1917), the
court held that overflow water from streams and rivers is surface water.
The owner or person in possession has the right to prevent the wa-
ters of the Missouri River from overflowing his land, provided he does
not, by his own embankment or other construction on his land, change
the charmel of the river.

The court, in Schalk v. Inter River Drainage Dist., 226 S.W. 277
(1921) , restated that surface water is a comon enemy, and said that
waters overflowing the banks of a stream during flood and spreading
over bottom land is surface water.

In Keener v. Sharp, 341 Mo. 1192, 111 S.W.2d 118 (1937), the
court reasoned that, “Waters overflowing the banks of a river during
a flood or freshet and spreading out over the bottom lands is ‘surface
water’ which an owner can ward off his land and throw on land of
adjoining owner.”

As can be seen from this decision, the common enemy doctrine
was in effect at the time of this decision. A softening of the strict
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common enemy rule towards a modified common enemy doctrine
tock place in about the middle of the 20™ century, continuing until
1993 when the common enemy concept was replaced by the reason-
able use rule.

Atchison, T. & S.F. Ry. v. Taylor, 87 F.Supp. 313 (E.D. Mo. 1949),
defined floodwater, affirmed use of levees to repel floodwater, and
affirmed common enemy doctrine. This case involved liability for
flood damage caused by a railway (the railway’s liability for flood
damage caused by railway right-of-way which in and of itself may be
at odds with liability for passengers and customers of the railway) .
The court held that the railroad need not go to extraordinary mea-
sures to escape liability of building railway in flood prane area. Lard-
holders may repel surface water irrespective of resulting harm, so
long as the measures taken are reasonable and prudent.

Blackburn v. Gaydon, 245 S.W.2d 161 (1951), dealt with flood-
waters, and applied the common enemy doctrine. The court disal-
lowed dams, dikes, or other improvements to a property to ward off
flood waters which cause the water to be collected and then cast in a
concentrated form to the land of another in a manner in which the
waters would not normally flow.

In Schulze v. Monsanto Co., 782 S.W.2d 419 (Mo. App. 1989),
the court found that the “modified common enemy doctrine” applied
to the action of an upper riparian landowner who improved and ex-
tended levees found on his property, which did not dostruct or divert
natural water course, in that the levees did not take effect until flood
stage, after river had overflowed its baenks. Upper riparian landowner’s
control of river bank erosion and farmland flooding, by constructing
levee ard installing riprap and hard points alang river, did not consti-
tute an dostruction or diversion of natural water course so as to ren-
der upper landowner liable to lower riparian under trespass theory.

Brown v. H & D Duenne Farms, Inc., 799 S.W.2d 621 (Mo. App.
1990), addressed the use of levees to repel floodwaters under the
common enemy doctrine. The court held that the law which applies
to surface waters also applies to overflow water. A ditchmay be a
watercourse or a drain ditch, within the scope of the rule that one
may not dbstruct a natural watercourse without liability for ensuing
damages to others, if ditch or charmel serves purpose of natural drain
or watercourse, even though ditch or channel was artificially con-
structed.

Statutory Law - Flooding

Statutory laws are typically forward-locking and broad-scoped,
in that they address flood protection and include state approved flood
cotrol districts, an interstate compact, and authorization for the state
to coordinate with the federal goverrment. Chapter 278, RSMo, sets
up the state Soil and Water Conservation Districts, and establishes
Watershed Protection and Flood Prevention subdistricts. The rela-
tionships with the Curators of the University of Missouri and the Co-
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operative Extension Service are spelled cut, and provisions of federal
law (the Soil Conservation and Domestic Allotment Act of 1936) are
accepted, including the purpose of “protection of rivers and harbors
against the results of soil erosion in aid of maintaining the navicabil-
ity of waters and water courses and in aid of flood control.” The
primary purposes of the districts, of course, are the conservation of
soil and water, and the prevention of erosion by wind and water.
Flood damage reduction often is a concomitant purpose (and result)
of these kinds of projects.

The Kansas-Missouri Flood Prevention and Control Compact was
enacted in 1985 by Section 70.327, RSMo, and includes the counties
along the Missouri River fram St. Joseph to Kansas City.” This statute
contains no expiration date or non-ratification clause.

Section 26.130, RSMo, authorizes the Governor to designate a
state agency to represent the state in negotiations with federal gov-
ernment agencies relative to public works on rivers and harbors for
flood control and other purposes.®

Section 49.600 et seqg., RSMo, authorizes Missouri county com-
missions, in those counties not having plamning or zoning, to adopt
orders or ordinances necessary to participate in the National Flood
Insurance Program (NFIP).* The law states that levee districts are
subject to flood plain management regulations adopted by a county
pursuant to this chapter. In addition, Section 64.001, RSMo, reiter-
ates the latter provision.

Storage of floodwaters is addressed in part by Section 256.435 et
seq., RSMo, the Multipurpose Water Resources Program, Water Sup-
ply and Storage Projects law of 1992. Water conservancy districts
may be set up under the terms of Chapter 257, RSMo, for several
purposes, including owning land and constructing engineering (flood
protection) works. Watershed Protection and Flood Prevention are
authorized by Sections 278.160 to 278.300, RSMo, part of the Soil
Conservation Law. Subdistricts of a Soil and Water Conservation Dis-
trict may be formed urnder this statute, for carrying out projects which
may be largely funded by federal revenues through the U.S. Depart-
ment of Agriculture under Public Iaw (P.L.) 83-566.

DRAINAGE AND LEVEE DISTRICTS

Both statutes and cases provide for the creation of drainage dis-
tricts, validating and defining their powers. Drainage and levee dis-
tricts offer landowners organized protection from unwanted surface
water. Simply stated, a drainage district is a legislatively authorized
political subdivision of the state, empowered to collect and expend
public frds to inprove land drainage.? A levee district is a legisla-
tively authorized political subdivision of the state, empowered to
collect and expend public funds to prevent lowlands from flooding.?
Drainage districts usually build and maintain levees, and levee dis-
tricts usually oontrol drainage. Often a district will be organized for
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both purposes. Because the powers, duties and cbjectives of levee
districts and drainage districts overlap, they are discussed together in
the following statutes and cases.

While nothing in Missouri water law would prevent landowners
from organizing to build levees or cooperating in drainage projects,
the logical reason why the General Assenbly adopted statutes for the
formal organization of drainage or levee districts was this: In order
to protect large areas of flood plain from the overflow of waters, it
often is necessary for many landowners to organize so that the large
cost of construction and ongoing maintenance might be spread among
the many landowners. The formal organization of a district in either
the circuit court or the county conmission, as an entity of govern-
ment under statute, allows the collection of tax reverue for the pur-
poses of capital construction and maintenance. This allows the costs
of levee and drainage construction and maintenance projects to be
spread equally among those who receive the benefits.

In addition, a continuing benefit of existing as a subdivision of
the state is to qualify for the levee rehabilitation program of the U.S.
Army, Corps of Engineers, following flood damege to a levee. This is
a cost-share program, with 20 percent of the rehabilitation costs be-
ing borme by the levee-owner(s) . Since 1987, per the Engineering
Regulations issued by the Chief of Engineers, Corps of Engineers,
there must be an organized entity like a levee district, ora city, ora
road district, that has the power to tax the protected property owners
for on-going maintenance expenses. The levee and drainage district
laws of Missouri are enabling legislation for organized landowner co-
operation to satisfy these two financial needs.

Usage of drainways is discussed in case law and the law applies
to drainage ard levee districts as well as individuals. What is reason-
able under civil law for an individual to do to prevent flooding is
more than likely also reasanable for a drainage or levee district. Con-
versely, what is unreasonable for an individual riparian landowner is
prcbably likewise unreasonable for a drainage or levee district. A
drainway is a place where water flows after precipitation, but does
not have the legally defined characteristics of a watercourse. 2An up-
per landowner may discharge surface waters into a drainway pro-
vided that its natural capacity is not exceeded, and a lower landowner
is dbligated not to dostruct the drairway. Both ugper and lower land-
owner must act in reasonable mamners in their use of drainways.*

Statutory Law - Drainage and Levee Districts

Title XV of Missouri Statutes covers Lands, Levees, Drainage,
Sewers, and Public Water Supply. Within this part of the statutes,
Chapters 242, 243, 244, 245, and 246 address levee and drainage dis-
tricts in the flood-prone areas of Missouri, as discussed in the follow-
ing. Missouri Law provides altermatives for the creation of both drain-
age and levee districts. Chapter 242, RMo, provides for the judicial
formation of drainage districts in circuit courts, and Chapter 243 cov-
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ers the organization of drainage districts formed under applications
to county commissions. Chapters 242, 243, and 244 more especially
relate to drainage. Statutorial-based private drainage rights are con-
veyed in Chapter 244 and cover private individual drainage rights for
agricultural and sanitary purposes. Chapter 245, RMo, specifically
covers levee districts, both organized by circuit courts and by conty
commissions. The wording of these chapters governs organization,
powers, and administrative details. Chapter 246 contains provisions
relating to all drainage and levee districts with respect to fees, taxes,
and management of funds. Sections 70.330 to 70.360, RSMo, allow
cities of 100,000 or more pecple to cooperate in regard to levees,
drainage, and sewerage. Section 64.001, RSMo, states that drainage
and levee districts are subject to flood plain management regulations
of the counties in which they are situated. Section 64.300 regulates
sewers and ditches in certain first class conties that have a popula-
tion of less than 700,000, requiring their enclosure in certain situa-
tias.

In addition, Chapter 241, RSMo, is the chapter on Swamplands,
Islands, and Abandoned Riverbeds, which governs drainage (recla-
mation) , duties of goverrment officials to oversee statutory adminis-
tration, and the private ownership of swamplands.

Case Law - Drainage and Levee Districts

As stated earlier, the dojective of drainage and levee districts is
organized protection from unwanted surface water, surface water
being legally distinct and different from water in a watercourse.?
Riparian rights stem from, and water usage rights attach to, land own-
ership. Levee and drainage districts serve to assist the landowner in
the full legal use and beneficial enjoyment of his property.

Goll v. Chicago & Alton Railway Co., 271 Mo. 655 (1917), de-
fined surface water overflow from streams and rivers. The court held
that overflow water from streams and rivers is surface water. The
owner or person in possession of the land has the right to prevent
the waters of the Missouri River from overflowing his land, provided
he does not, by his own embankment or other construction on his
land, change the charmel of the river.

The court held, in Inter-River Drainage Dist. v. Ham, 275 Mo.
384, 204 S.W. 723 (1918), “only a landowner, in the protection of his
own property, may ward off floodwaters.” The court also held that,
“drainage districts are not considered landowners. "%

“Waters merely overflowing the banks of a stream during flood
and spreading over bottom land is surface water,” said the court in
the case of Schalk v. Inter River Drainage Dist., 226 S.W. 277 (Mo.
1921) . “A natural stream can not be dammed up nor the water di-
verted from its beaten path. The cutting, by a drainage district, of a
borrow pit into a river so as to lower the banks of the river three feet
and thereby cause water to submerge lower lands, which would not
be submerged otherwise is an unlawful diversion of the waters of a
river fram their charmel .”
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In the case of Sigler v. Inter-River Drainage Dist., 311 Mo. 175,
279 S.W. 50 (1925), the court allowed for the construction of dams,
dikes or other construction by landowners to protect their premises
specifically from overflow water.

Anderson v. Inter-River Drainage & Levee Dist., 309 Mo. 189
(1925) produced a decision contrary to Inter-River v. Ham, (supra) .
The case of Anderson dealt with drainage, levees, eminent domain,
and protection from overflow waters. In this case, the plaintiff ar-
gued that water which overflowed his land was the result of a high
levee. The court held that a drainage district on ane side of a river is
not liable for damages for injuries to somewhat higher lands on the
opposite side of the river, which were cutside the drainage district
bourdary. The court found that the drainage district did not dostruct
the river chammel or change the natural watercourse. “While the drain-
age district is not an individual landowner, it has power to drain
swanps and overflow lands. It falls within the police powers of the
state, as the drainage district is organized and authorized under stat-
utes of a subdivision of the state,” wrote the court.

In City of Hardin v. Norborne Land Drainage Dist., 360 Mo.
1112, 232 S.W.2d 921 (1950), a new levee constructed by a drainage
district was found not to change the original intent of levee district
plans, nor provide new benefits, but rather sought to continue pro-
tection theretofore furnished by the original levee until subsequent
external conditions rendered it insufficient in height and strength.
The construction of a new levee was found simply to be maintenance
and preservation of an old levee, and falls within the statutory pow-
ers granted to the levee district board of supervisors. Surface water is
a common enemy and each land proprietor may ward it off though
by doing so he tums it on his neighbor. A drainage district is a gov-
ermmental agency exercising police powers and as such may fend off
surface waters as a comon enemy, in the protection of its own land-
owners, though water be turned on land of others ocutside the dis-
wale il

WATER DETENTION AND RETENTION

Missouri statutory law regulates the safety of dams. Failures of
large dams across the country from the 1930s to the 1970s motivated
the federal and state govermments to enact statutes and programs to
ensure public safety. Dams may serve multiple uses, including flood
control, recreation, power production and water supply. Dam fail-
ures, in other states, in the early 1970s, caused hundreds of deaths
and extensive property damage and led to the passage of the 1972
National Dam Inspection Act. By 1977, the federal government was
providing funds for federal and non-federal dam inspections.?

Some dams are designed to retain water for long periods of time,
and have controlled openings for water release. These are retention
dams, and have permanent pools in their reservoir areas. Other types
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% Mn acre-foot is the
volume of water that
would cover one acre of
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one foot or 325,857

callans.

30 per Jim Alexander,
Program Director, Dam
and Reservoir Safety
Program, 5 January 1998.

of dams may be designed only to detain water temporarily, such as
when heavy rains occur, and stormwater runoff would cause down-
stream flooding without some method of controlling the water flow.
These dams have openings at the bottom for slow release of all water
from the detention basin. Such dams commonly have “dry reservoirs”
Or no permanent pool.

Dams - Statutory Law

Chapter 236, R9Mo, covers the subject of dams, mills, and elec-
tric power. Section 236.010 provides for the erection of a dam across
a non-navigable watercourse by the owner of the land. Section 236.020
provides for the construction of a dam across a watercourse by the
owner of the land on one side of the stream, if owner is chartered to
construct mills, electric power and light works or other machinery.
Section 236.030, et sag. provides for the filing of a petition in circuit
court to effect the provisions of Section 236.010 and .020. Sections
236.400 et seq. set up the Dam and Reservoir Safety Council.

In Section 236.400, RSMo, the following definitions appear.

(1) “Agricultural dam”, any dam constructed to impound
water for use in irrigation, livestock watering, or comercial fish
rearing ard sale;

(5) “Dam”’, any artificial or manmade barrier which does or
may impound water, and which impoundment has or may have
a surface area of fifteen or more acres of water at the water stor-
age elevation, or which is thirty-five feet or more in height from
the natural bed of the stream or watercourse measured at the
downstream toe of the barrier or dam, if it is not across a stre-
ambed or watercourse, together with appurtenant works. Sec-
tions 236.400 to 236.500 shall not apply to any dam which is not
or will not be in excess of thirty-five feet in height or to arty dam
or reservoir licensed and operated under the Federal Power Act.

(18) “Reservoir”, any impoundment which results from a
dam as defined in sections 236.400 to 236.500.

The Dam and Reservoir Safety Program is part of the Division of
Geology and Land Survey (DGLS), INR, and is located in Rolla. Es-
tablished under the terms of Sections 236.400, et seq., it provides the
staff support to the Dam and Reservoir Safety Council for permitting
and inspecting of non-agricultural dams over 35 feet in height and
maintaining an inventory of dams in Missouri. There are presently
4,004 inventoried dams in Missouri that impound more than 50 acre-
feet® of water and that are at least 6 feet in height or impound more
than 15 acre-feet of water and are at least 25 feet high. The Dam and
Reservoir Safety Program presently regulates 606 dams that are over
35 feet in height.* (See Figure 7, Regulated Dams in Missouri.)

Chapter 386, RSMo, establishes the Public Service Commission,
provides its powers, and establishes its jurisdictional authority over
water and sewer utilities that serve the public. Chapter 393, RSMo,
governs water and sewer conmpanies, setting forth powers and regu-
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lations, authorizing how water mains may be constructed, the right to
take water from a non-navigable stream, to erect a dam, and various
other functions. The Public Service Comission has certain govern-
ing powers over private water and sewer companies, including set-
ting of rates as provided in Section 393.140, RSMo. Also, the PSC has
the authority to ascertain the valuation of property of utility compa-
nies. The PSC is involved in regulating electric plants, heating com-
panies, public utilities, sewer corporations, sewer systems, water cor-
porations, and water systems, as emumerated in Section 386.020, and
inmore detail in Section 386.250, subsections (1), (3), and (4) . Sec-
tion 393.030 specifically concerns the taking of water from a non-
navigable stream, and erecting a dam for water storage. Charges for
water, to pay for fire hydrants and water distribution lines are cov-
ered in Section 393.130.

In the chapter of Missouri Statutes authorizing County Plamming
and Zoning, sections 64.040, 64.231, 64.550, and 64.815, RSMo, deal
with county master plans and their contents, specifically menticning
the conservation of natural resources, and other matters such as dams.

Protection From Water

Figure 7. Regulated dams in Missouri. Map showing the locations of the 606 dams regulated by law in
Missouri, indicating that the dam safety law has value statewide. Source: Demard Reservoir Safety Program,

DGLS.
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Chapter 252, RSMo, creates the Department of Conservation, and
is known as “The Wildlife and Forestry Iaw.” In this chapter, section
252.150 provides that owners of dams shall provide for the free move-
ment of fish, including construction of a fishway to enable fish to
have free passage up and down the watercourses at all times.

Chapter 256.010 to 256.270 provides for the construction of hy-
droelectric and milldams on nomavigable streams, pursuant to a per-
mit from the county circuit court where the damwill be located. What
constitutes nommavigable streams is not defined by the statute, but
rather courts have held that it is determined by the federal navigation
jurdsdiction test.®

Hydroelectric power plants are regulated by the Federal Energy
Regulatory Commission (FERC). Section 393.030, RSMo, deals with
the right to take water from a non-navigable stream, and erect a dam
for power generation. The right to condemm land for this purpose
also is provided. Bagnell Dam, forming the Iake of the Ozarks, is an
example of a hydroelectric power dam. It is owned by the AmerenUE
Company. Power generation is one of the largest uses of water in
Missouri.®

In addition to Bagnell Dam, other major dams in Missouri in-
clude Clarence Cannon Dam, on the Salt River; Clearwater Dam, on
the Black River; Harry S Truman Dam, on the Osage River; Long Branch
Dam, on the East Fork of the Chariton River; Pomme de Terre Dam,
on the Pomme de Terre River; Smithville Dam, on the Little Platte
River; Stockton Dam, on the Sac River; Table Rock Dam, on the White
River, and Wappapello Dam, on the St. Francis River, all of which are
owned and operated by the U.S. Army, Corps of Engineers. Thomas
Hill Dam (and Reservoir) , on the Middle Fork of the Chariton River, is
owned by Associated Electric Cooperative, Inc., and is used for steam
and oooling water for its thermal electric power plant (coal-fived steam-
driven turbines). There is a punp-back feature, here, to conserve
water. (See Figure 8, Major Dams in Missouri.)

There are a series of locks and dams on the Upper Mississippi
River, upstream of St. Louis. These locks and dams were built to
make navigation easier and are not regulated under state statute, but
rather are managed by the federal government under the Commerce
Clause of the U.S. Constitution. These dams are low-height dams that
create a series of navigational pools along the course of the Upper
Mississippi River. The way in which these dams are constructed al-
lows them to be fully opened during flood events, so they do not
impound flood waters.® These federal locks and dams are built and
operated by the U.S. Army Corps of Engineers.

Case Law-Dams

Much of case law, unlike statutory law, is oriented towards the
infringement of riparian rights or the physical damage to the prop-
erty of other riparian landowners. Construction of dams by private
landowners on their property has been recognized, following com-
mon law riparian practice, as a function of land ownership and the
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owner’ s right to use and enjoy his land (see cases following) . This
appears to be particularly true if the dam and reservoir to impound
surface water is wholly contained on the landowner’ s property, if it is
fed by run-off from the landowner’ s surrounding property, the land-
owner uses the water for the benefit of his own property, and the
impoundment and use of the water by the landowner does not un-
reasonably interfere with another landowner. The same cannot nec-
essarily be said for surface water or watercourses that cross property
boundaries.** If the impoundment of water in a watercourse interferes
with another riparian’s use and enjoyment of his property, it is action-
able in a court of law.*® Generally, landowners® may not construct dams
on navigable watercourses, the same being true for the State. The rea-
san is, inpart, that the individual or State does not have the right to
interfere with or impede navigation and conmerce. The federal govern-
ment, however, does have the right to dam a navigable river.

In the case of Uhited States v. Coanbs, 37U.S. (12 Pet.) 72 (1838),
the U.S. Supreme Court upheld the power of Congress to restrain
interference with navigation as pursuant to the Commerce Clause of
the U.S. Constitution. “The power to regulate comrerce includes the
power to regulate navigation as connected with the commerce with
foreign nations and among the several states. It does not stop at the
mere boundary line of a state, nor is it confined to acts done on the
waters, or in the necessary course of navigation thereof. It extends
to such acts done on land which interfere with, dostruct, or prevent
the due exercise of the power to regulate commerce and navigation
with foreign nations and among the states. Any offence which thus
interferes, obstructs, or prevents such commerce and navigation,
though done on land, may be punished by Congress, under its gen-
eral authority, tomake all laws necessary and proper to execute their
delegated constitutional powers,” wrote the court.

This right of the federal govermment to manage a navigable river
is discussed in the case of Gilman v. Philadelphia, 70 U.S. (3 Wall.)
713 (1865) , where the Supreme Court addressed “navigational servi-
tude” and federal power to restrain interference with navigation. The
court held that “the power to regulate commerce comprehends the
control for that purpose, and to the extent necessary, of all the navi-
gable waters of the U.S., which are accessible fram a state other than
those on which they lie; and includes, necessarily, the power to keep
them open and free from any dostruction to their navigation, imposed
by the states or otherwise. It is for Congress to determine when its
full power shall be brought into activity, and as to the regulations and
sanctions which shall be provided. Congress may impose whatever
it shall deemnecessary, by either general or special laws.”

In Union Bridge Co. v. United States, 204 U.S. 364 (1907), the
U.S. Supreme Court held that commerce comprehends navigation,
and to free navigation from unreasonable cbstructions by compelling
their removal is a legitimate exercise by Congress of its power to
regulate comerce. Although a bridge, erected over navigable water
of the U.S. and under the authority of state charter, may have been
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lawful when erected and not an cbstruction to commerce at the time,
it was erected with the knowledge by the owners of the paramount
authority of Congress over navigation and subject to the power of
Congress to exercise its authority to protect navigation by forbidding
maintenance when it became an obstruction.

In Uhited States v. Chandler-Dunbar Water Power Co., 229 U.S. 53

(1913) , the court determined that a title to ownership of lands upon the

kerk of a naviggble river and to the bed of the river, is at best a qualified
one. It is subordinate to the public right of navigation, and however
helpful in protecting the owner against the acts of third parties, is of o
avail against the exercise of the great and absolute power of Congress
over the improverment of navigable rivers. If, in the judgement of Con-
gress, the use of the bottam of the river is proper for the purpose of
placing therein structures in aid of navigation, it isnot thereby taking
private property for a public use, for the owner’s title was in its very
nature subject to that use in the interest of public navigation. If Con-
gress determines that structures placed in the river and upon such sub-
merged lands are an dbstruction or hindrance to the proper use of the
river for purposes of navigatian, it may require their removal and forbid
the use of the bed of the river by the owner in any way which in its
Judgament is injuricus to the dominant right of navigation.

The dbstruction of a non-navigable watercourse, which results
in the upstream flooding of other riparian lands, may constitute a
ruisance or a trespass. Oostruction of a watercourse can also consti-
tute a violation of riparian rights, as can the modification of a water-
course channel which causes other riparian landowners to experi-
ence stream bank erosion.¥

In the 1841 case of Welton v. Martin, 7 Mo. 309, addressing the
riparian rights of a landowner, the court ruled that the owner of the
land is entitled to the use of a watercourse which flows across his
lard. With limitations, the courts have historically granted that “use”
includes impounding water by use of dams. Should the “use” be
found not to be reasonable or impinge the rights of another, the use
has been disallowed as discussed in the following cases.

In the case of Blankenship v. Kansas Explorations, 325 Mo. 998,
30 S.W.2d 471 (1930), the court gave implied approval of a dam on a
flowing watercourse, the dam being used in a reasonable manner for
the gperation of amill.

Sigler v. Inter-River Drainage Dist., 311 Mo. 175, 279 S.W. 50 (1925),
addressed floodwater ard the drainage of diffused surface waters, rather
than watercourses, as in Blankenship. Here, the court specifically al-
lowed for the construction of dams, dikes or other construction by larnd-
owners to protect their premises from overflow waters.®®

In Blackburn v. Gaydon, 245 S.W.2d 161 (1951) the court disal-
lowed dams, dikes, or other improvements to a property to ward off
flood waters which cause the water to be collected and then cast in a
concentrated form to the land of another in a mamner in which the
waters would not normally flow.

79

Protection From Water

37T Welton v. Martin, 7 Mo.
307 (1842) ; Wood v.
Craig, 113 S.W. 676
(1908) ; Rector v. Tobin
Constr. Co., 351 S.W.2d
816 (1961); Jacabsv.
Frangos, 329 S.W.2d 262
(1959) ; as per Davis,
P.N., "Missouri,” in Beck,
ed., Waters and Water
Rights, p. 459.

38 Overflow water being
recognized by the courts
as synonymous with
diffused surface water or
surface water, and distinct
from a watercourse or
stream: see Benson v.
Chicago & Alton R.R. Co.;
Dardenne Realty Co. V.
Abeken; Dudley Special
Road Dist. v. Harrison;
Goll v. Chicago & Alton
Railway Co.; Haith v.
County of Atchison;
Keener v. Sharp, 1937;
Keyton v. MKT Rail Road;
Munkres v. Kansas City,
St. J. & C.B. Ry.; Place v.
Uhion Township; et al.



A Summary of Missouri Water Laws

With reference to navigation, the case of Weller v. Missouri Lum-
ber & Mining Co., 176 Mo. App. 243, 161 S.W. 853 (Spr. App. 1913) is
an example of a dam being declared a non-allowable use. Here, the
Missouri court ruled that any man-made cbstruction which prevents
travel on an otherwise navigable stream is a public nuisance and may
be abated by judicial action.

The case of United States v. Grand River Dam Authority, 363
U.S. 229 (1960), further defined the federal authority over navigable
waterways and nomavigable tributaries to protect navigation, super-
seding state law and even federal regulatory agency approval. The
federal court held that when a state agency had been authorized by
state law and a license from the Federal Power Commission to build
hydroelectric plants on a namavigable tributary of a navigable stream,
and subsequently the Federal Government prevented the consum-
mation by building its own dam to protect the navigable capacity of
the navigable stream, the state agency is not entitled to compensa-
tion for “taking” of its water-power rights.

Likewise, the federal govermment also has the power to dbstruct
a navigable waterway in the course of protecting or improving navi-
gation on ancther, as is illustrated by the holding in the case of United
States v. Commodore Park, 324 U.S. 386 (1945) . This involved a con-
struction project on a navigable watercourse where dredge material
was deposited in a comecting navigable river, thereby blocking it to
navigation. The court ruled that the construction activities were part
of an integrated project which benefited comerce and navigation,
and that the rule of governmental non-liability was applicable. It
held that the constitutional power of the federal goverrment to regu-
late comrerce may be exercised to block navigation at one place in
order to aid it at ancther.

Reservoirs

A reservoir is the stored body of water, typically behind a dam.
The term implies that the water is reserved for some purpose or a
combination of purposes. A few of the most common purposes in-
clude water supply, hydro-electric power generation, recreation, fish
and wildlife habitat, low-flow augmentation, and retention of water
to prevent downstream flooding.

Statutory Law - Reservoirs

Chapter 257, RSMo, authorizes Water Conservancy Districts to
be formed in watersheds or basins of rivers of Missouri for various
engineering purposes. Storage of floodwaters is addressed in part by
Section 256.435 et seq., R9Mo, the Multipurpose Water Resources Pro-
gram, Water Supply and Storage Projects Law. Section 236.400 (18),
RSMo, provides the following definition:

“Reservoir”, any impoundment which results from a dam
as defined in sections 236.400 to 236.500.
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Case Law - Reservoirs
There is very little pertinent case law that divectly addresses res-

ervoirs. As stated previcusly, riparian rights, including usage of sur-
face water and water in watercourses, arise from land ownership. A
riparian landowner may construct a dam for the purpose of creating a
reservoir of water so lang as his action, intentional or unintenticonal,
does not impinge on the rights of ancther® or is statutorily illegal.

The concept that storing water is a hazardous activity is car-
ried over from English common law. Consequently, dam owners have
certain legpl respansibilities and liabilities. InMissourd, state regula-
tory dam hazard classifications are: I) high hazard—ten or more hores
or any public buildings downstream from the dam; II) intermediate
hazard-one to ten homes or campground with utilities downstream;
or IIT) low hazard—o structures in the downstream area. When dam
failures cause damage to the property of others, civil law recourse
can irvolve lawsuits brought on the legal basis of either “negligence”
or “strict liability.” Negligence is sametimes claimed when a certain
degree of care can be shown not to have been exercised by the dam
owner. Strict liability isutilized in instances that are not dependant
upon reasonable care shown by the dam owner, such as an extraordi-
nary rainfall event, flood, earthquake, or other “act of God.”*® (See
Figure 9, Mine Tailings Dam, an Example of a High Hazard Dam.)

Typically, in case law, the judiciary refers to “dams” as water
retention or detention devices in navigable watercourses. Courts usu-
ally refer to water retention or detention devices in non-navigable
streams or surface water drainage ditches as “dostructions.” Legally,
they treat an dostruction of surface water as a component of a “sur-
face water drainage system.” Damages to the property of another
that result from the failure of a “dam or dbstruction” of a non-navi-
gable stream or surface water drainage ditch is legally viewed in the
same way as damages from water that backs-up onto an adjacent
owner’s property. This approach allows the courts to apply the rea-
sonable use doctrine equitably whether the injured property is lo-
cated upstream or downstream.
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Many human activities and natural factors affect the quality of
Missouri’s waters. Sore water uses, like wastewater discharges, com-
mercial navigation and power generation, may degrade water qual-
ity. Most uses are dependent on quality water. Water used for agri-
cultural irrigation can generally be of a different quality, as campared
to water for swimming. Some plant and animal species are extremely
sensitive to low quality water, while others are more tolerant. Water
quality can be influenced by chemical, radiological, biological or physi-
cal (e.g. temperature [thermal] pollution or turbidity) factors, or a
combination of these factors. Additionally, dependant upon the use
to which the water is put, these factors may degrade, improve, or
have no effect upon the quality of the water.! As they pertain to
water quality, statutory laws typically address regulation and financ-
ing of public systems; case law typically redresses grievances irvolv-
ing damages.

WATER POLLUTION

Codified water quality laws are distributed among federal and
state statutes. The pollution of watercourses and groundwater are
addressed separately at the federal level, but are integrated under
Missouri law. Waste discharges from point sources, unlike non-point
saurces, are fully regulated under federal law. The injection of wastes
into groundwaters is banned under Missouri law, but only partially
prohibited under federal law. The percolation of hazardous wastes
into groundwater is illegal under both federal and state statutes.?

Civil lawsuits based on common law and equity provide indi-
viduals with the means to receive monetary damages from polluters
for past damages and to secure court ordered injunctions to prevent
future actions which will result in the pollution of private property.?

State Constitutional Authorization

The Constitution of Missouri authorizes the General Assembly
to establish a Water Pollution Control Bond and Interest Fund and
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* Federal laws that
contain provisions and
ocaditions for citizen
initiated lawsuits to
enforce compliance with
federally enacted water
quality laws. Federal
laws with this provision
includes the Clean Water
Act, Solid Waste Disposal
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Environmental Response,
Compensation and
Liability Act, Resource
Conservation and Recov-
ery Act, and the Surface
Mining Control and
Reclamation Act.

5 The Missouri Clean
Water Law, Missouri
Waste Management Law,
and the Cave Resources
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provisians for citizen
suits, however the Surface
Coal Mining Law does
provide for citizen suit,
RSMo. 444.880.

¢ Davis, P.N., Law and
Fact Patterns in Common
Law Water Pollution
Cases, p. 3.

the subsequent issuance of bonds, the funds of which “stand appro-
priated” without additional legislative action. This is foud at Article
ITT, Section 37 (b), an amendment adopted in 1971, which provided
for not more than $150 million. Additional water pollution control
bonds were authorized in 1979, as part of Article ITT, Section 37 (o),
which provided another $200 million. Funds are used to carry out a
construction grant program of the Clean Water Commission, DNR.

Common Law and Case Law

Case law, in mitigating local pollution problems, supplements
statutory law by addressing prablems that conprehensive regulations
carmot. The citizen suit provision' of the federal laws allows private
individuals to sue any offender to require compliance with the fed-
eral act.® The provision however, does not provide for individual
dameges. It is for this reason that citizen-initiated lawsuits play an
important role in supplementing statutory law in the protection of
the individual and society’s right to high quality water.®

Statutes

Chapter 644, RSMo, is called the Missouri Clean Water Law. In
Section 644.011, the General Assenbly enacted a statement of policy
regarding pollution of the waters of Missouri, saying that pollution
“oonstitutes a menace to the public health and welfare, creates a pub-
licruisance, is harmful towildlife, fish and aquatic life, ard inpairs
darestic, agricultural, industrial, recreatiaal and other legitimate uses
of water.” The statement goes on to declare public policy “to con-
serve the waters of the state and to protect, maintain, and improve
the quality thereof for public water supplies and for dovestic, agri-
cultural, industrial, recreational and other legitimate beneficial uses
and for the propagation of wildlife, fish and aquatic life; to provide
that no waste be discharged into any waters of the state without first
receiving the necessary treatment or other corrective action to pro-
tect the legitimate beneficial uses of such waters” and to “provide for
the prevention, abatement and control of new or existing water pol-

Section 644.021 of this statute (formerly Section 204.021, adopted
in 1961 and transferred in 1986) created the Clean Water Commission
(OWC) , which operated independently until the State Reorganization
Act of 1974, when the Department of Natural Resources (DNR) was
created, and the CWC was made part of the DNR. The CWC is one of
the rule-making bodies set up by the General Assembly to carry out
water law.

Case Law Enforcement of the Clean Water Law, Chapter
644, RSMo.

The case of State ex rel. Dresser Indus., Inc. v. Ruddy, 592 S.W.2d
789 (Mo. 1980) involved the discharge of barite mine tailings into
Buss Branch, Mill Creek, Big River, and the Meramec River as a result
of a rupture in a settling basin at Dresser’s Washington County mine
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site. Dresser Industries was incorporated in the State of Delaware
and its principal place of business was in Texas. InMissouri, Dresser
refractories were located in Audrain and Callaway Counties, its barite
mining operation was in Washington County, and the company resi-
dent agent was located in St. Louis. The case was filed and appealed
in St. Louis County.

The Missouri Departments of Conservation and Natural Resources
filed against Dresser under provisions of the Missouri Clean Water
Law (then sections 204.006 et. seqg., RSMo. Supp. 1975), alleging in-
jury to the waterways of Missouri and asked for actual damages of $1
million and statutory penalties of $2 million. Additionally, the State
alone sued as a plaintiff as provided for under the laws of common
law nuisance. The State alleged that Dresser constructed and main-
tained a settling basin which it knew was unsafe and that the result-
ing damage caused a public nuisance.

The principal contentions in the petition for the writ of prohilbi-
tion, by Dresser, included: 1) the state can not recover dameges to its
alleged quasi-sovereign interest pursuant to a common law nuisance
action, 2) even though the law be otherwise, damages are not recov-
erable under a muisance theory, because the relatively new Clean Water
Law has pre-empted the field of “public nuisance” in water pollution
cases, 3) damages are not recoverable by the state under the Clean
Water Law, Chapter 204, because of unconstitutional provisions in
that they: A) inmpermissibly delegate legislative authority to the com-
mission, B) violate due process by the imposition of statutory penal-
ties for day following the rupture of the settling basin dam, C) are
vague ard indefinite, and D) are ex-post facto in nature, and 4) verue
in St. Louis County Circuit Court is improper in that Section 204.076.1
of the Clean Water Law provides for venue elsewhere.

The Supreme Court’s responses were: 1) nuisance claim was
viable, 2) it left determination of appropriateness of dameges to the
trial court, 3) “Enactment of Clean Water Law did not proscribe’ com-
mon-law nuisance actions for pollution of streams and waterways on
behalf of State or private individuals”, and 4) verue was proper. The
court cited Section 204.076.1, “Suit may be brought in any county
where defendant’s principal place of business is located or where the
water pollution violation occurred;” and Section 204.131, by noting,
“Nothing in the Clean Water Law alters or abridges amy right of action
now or hereafter existing in law or equity, civil or criminal.” The
Supreme Court quashed the preliminary writ and denied request for
rehearing.

Nonpoint Source Pollution

Both “point source” pollution and “nonpoint source” pollution
are addressed in Chapter 644, RSMo. It has been estimated that at
least half of water quality prablems in the U.S. result fromnorpoint
source pollution.® Nonpoint source (NPS) pollution can occur when
rainfall, snow-melt, or irrigation water runs over the land or through
the ground, picks up pollutants, and deposits them into rivers, lakes,
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7 “to deprive of the
protection of the law,” “to
forbid the practice of” —
Webster’s New World
Dictiacnary.

8 U.S. Environmental
Protection Agency, Fact
Sheet EPA-841-96-004D,
March, 1996.
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°U.S. E.P.A., Fact Sheet
EPA-841-F-004G, March,
19%.

1 “Waters of the United
States” is an old term,
used to distinguish
national jurisdiction from
“Waters of Canada” or
“Waters of Mexico,” and
formerly, “Waters of
Spain” and “Waters of
France.” See Avoyelles
Sportsmen’s League v.
Alexander, 473 F.Supp.
525 (1979), F.P.C. v.
Niagara Mohawk Power
Corp., 347 U.S. 239
(1954), Gilman v.
Philadelphia, 70 U.S. (3
Wall.) 713 (1865), New
Jersey v. New York, 283
U.S. 336 (1931), and
lUhited States v. Cress, 243
U.S. 316 (1917), for court

cited usage.

or wetlands, or introduces them into groundwater. The most com-
mon NPS pollutants are soils and nutrients that wash into water bod-
ies from land, such as plowed fields, and construction sites. Urban
stormwater runoff is another major source of NPS pollution. Because
of paving and roofing, a typical city block generates nine times as
much runoff as a similar sized forested plot.’

Definitions
Water pollution and waters of the state are defined at Section
644.016, RMo, as follows.

(9) “Pollution”, such contamination or other alteration of
the physical, chemical or biological properties of any waters of
the state, including change in tenperature, taste, color, turbid-
ity, or odor of the waters, or such discharge of arny liquid, gas-
eous, solid, radicactive, or other substance into any waters of
the state as will or is reasonably certain to create a nuisance or
render such waters harmful, detrimental or injuriocus to public
health, safety or welfare, or to dorestic, industrial, agricultural,
recreational, or other legitimate beneficial uses, or to wild ani-
mels, birds, fish or other aquatic life.

(17) “Waters of the state”, all rivers, streams, lakes and
other bodies of surface and subsurface water lying within or form-
ing a part of the boundaries of the state which are not entirely
confined and located completely upon lands owned, leased or
otherwise controlled by a single person or by two or more per-
sons jointly or as tenants in common and includes waters of the
United States lying within the state.®

Permits are required, by law and by regulations adopted pursu-
ant to law, for certain activities that affect water quality; fees are
charged, violations are described, and penalties are provided. The
chapter also authorizes Water Pollution Bonds to help in constructing
sewage treatment facilities inMissouri. This is authorized under the
State Cnstitution, Article ITT, Section 37(e), dealing with water pollu-
tion control, improvement of drinking water systems and storm wa-
ter [sid axtrol.

Stream Pollution

Chapter 250, RSMo, deals with stream pollution abatement, city
and district water works, and sewerage. Section 577.150, RSMo, for-
bids the diversion of a natural spring, brock, or other water supply,
once it has “been taken for use,” and forbids the poisoning or pollu-
tion of any such water supply, with penalties prescribed. The con-
tamination of any water body by placing an animal carcass is forbid-
den by Section 577.076, RSMo. Boats may not pollute rivers and
streams by discharging sewage, as regulated by Chapter 306, RSMo.
This means that boats must have holding tanks, and marinas must
have dumping stations for the emptying of holding tanks. There are
such things as U.S. Coast Guard-approved marine sanitation devices
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(MSDs) , which may be of three types, the simplest of which merely
stores sewage cnboard for pumpout at a station.

Section 577.073, RSMo, forbids dumping in or contaminating the
waters of any state park, and Section 252.045, RSMo, forbids dump-
ing in or on the land or waters of the Missouri Conservation Commis-
simn.

Pesticide Pollution

The use and registration of pesticides are addressed by Chapter
281, R9Mo. The protection of the environment in general and of water
in particular is the purpose of this chapter. Pesticides are comonly
used in agriculture, and on golf courses and other playing fields, and
on residential lawns. Some pesticides are known to be carried into
water supplies by stormwater runoff. Maximum contaminant levels
(MCLs) in drinking water supplies are established by the Safe Drink-
ing Water Commission of the DNR pursuant to Section 640.105, RSMo,
to protect human health from the effects of toxic substances. The
Missouri Department of Agriculture has a state plan for reducing pol-
Tution fram agricultural pesticide use.

Case Law- Pesticide Pollution

The federal case of Texas v. Pankey, 441 F.2d 236 (10th Cir. 1971),
involved federal common law dealing with water pollution. The state
of Texas sought to enjoin residents in the state of New Mexico from
using certain pesticides which would allegedly pollute an interstate
river serving as dorestic water supply for eleven Texas cities. The
court held that “npairment of ecological rights of a state, from sources
outside the state’s own territory, is a matter having basis and stan-
dard in federal common law and, thus, constitute a question arising
under the laws of the United States for the purpose of determining
whether federal district court has jurisdiction of action by the state
against residents of another state.” Ineffect, the cort held that it did
have jurisdiction to hear the case ard that this was a proper topic for
the federal court system. It remanded the case for further scientific
data as to amounts and effects of the polluting agents.

Other Statutes

Chapter 260, RMo, entitled “Ervirammental Control,” establishes
an environmental improvement authority, dealing with such matters
as energy resource development, solid waste recycling and disposal,
and hazardous waste site clean-ups, thus avoiding or mitigating wa-
ter pollution. (The Envirommental Improvement and Energy Resources
Authority [ETERA] of the INR is the administrator of this law, Jeffer-
son City.) This Enviramental Control Law serves to abate water pollu-
tion. Section 260.095, specifically covers water facilities and sewece.

Solid Waste Disposal is the subject covered by Sections 260.200
to 260.255, including infectious waste, demolition waste, fly ash ma-
terials, ard transportation of solid waste. All of these are pollution
factars.
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1! See also Missouri Water
Resources Law 1998
Annual Report.

2 Provisions for protec-
tion of karst areas fram
hazardous waste landfill
siting include state
regulations, 10 CSR 25-
7.264(2) (N) 1. and 2., and
subpart (IV) which states:
"No landfill shall be
located in the following
areas: . . . (b) Within two
hundred feet (200') of a
fault which has had
surface displacement in
Holocene time; . . . (d) In
an area of unstable soil
deposits or area(s)
ocontaining landslides; or
(e) In an area subject to
catastrophic collapse as
evaluated by the Division
of Geology and Land
Survey;” and federal
regulations, 40 CFR 264
Supart N - Landfill
Design Requirements for
Foundation and Perme-

Disposal of storage batteries, containing lead and acid, is cov-
ered by Sections 260.260 to 260.266. Disposal of waste tires, which
can hold water and becore breeding areas for flies and mosquitces,
is covered by Sections 260.270 to 260.276. Solid Waste Management
Districts, to allow economical collection of garbage, are established
by Sections 260.300 to 260.345.

Section 577.071, RSMo, describes the duty of the county pros-
ecuting attomey in regard to the illegal disposal of solid waste (with
reference to Sections 260.211 and 260.212, RSMo, the prosecutor may
sue to enforce) .

Hazardous Waste Management, including management of PCBs
(Poly-Chlorinated Biphenyls), is the topic of Sections 260.350 to
260.434. The Hazardous Waste Management Commission of DNR is
created by Section 260.365 and regulates hazardous waste to protect
water resources and to ensure that any contamination is remediated
as quickly as possible. The department oversees groundwater and
surface water monitoring at hazardous waste sites within the state.
As part of this supervisory oversight, hazardous waste facilities are
required to determine the impact of past and present waste manage-
ment practices on water quality. This includes determining the ex-
tent of contamination, distribution of contamination, and potential
effects on other waters or water users.' Radicactive waste is dealt
with by means of a Midwest Interstate Low-level Radiocactive Waste
Compact, authorized by Sections 260.700 to 260.735, RSMo.

The Environmental Control Law, Chapter 260, RSMo, also ad-
dresses the topics of Abandoned or Uncontrolled Sites, Hazardous
Waste Cleanup, Voluntary Remediation, Area Revitalization Authori-
ties, Radiation Monitoring, Waste-to-Energy Facilities, and the Envi-
ronmental Improvement and Energy Resources Authority (EIERA) of
the DNR.

ILandfills are restricted by regulations frombeing placed in karst
areas, and by law from being placed above a groundwater divide. A
significant section of the statute is Section 260.429, which states that
INR shall determine if a proposed hazardous waste site is in a non-
karst area, and that no permit shall be issued in a non-karst area®™ for
a site located over a groundwater divide. “Innon-karst areas of the
state, the department of natural resources shall not issue a hazardous
waste facility permit for a proposed conmercial hazardous waste land-
fill, if such landfill would be located dirvectly over a groundwater di-
vide. The department of natural resources shall review on a site-by-
site basis, whether a proposed site is in a non-karst region.” A groud-
water divide, like a watershed divide, is the demarcation for ground-
water to flow in different divections. [The double negative in the law
can be confusing to readers.] (See Fig. 10.)

Sections 256.200 et seqg., RSMo, sets up the Clean Water Commis-
sion of the INR; Sections 256.280 et seg., deal with water develop-
ment, and Sections 256.400 et seq., address water usage. Sections
256.435 et seq., establishes the multipurpose water resources pro-
gram, water supply, and storage projects. Sections 256.600 et seq.,
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are the Missouri Water Well Drillers’ Iaw. Sections 256.641 et sag.,
create the Southeast Missouri Regional Water District in the agricul -
tural irrigation area of the “Bootheel” region of the state, to protect
the quality and quantity of groundwater supply in that area.
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Figure 10. The meaning of “karst.” This drawing presents a three-dimensional cut-away view of karst topography, such
as is found in the Ozarks region, showing water movement within the earth through rock fractures and dissolved cpen-
ings into caves and underground streams. Surface features, such as sinkholes, also are shown. The noun, karst, cores
from the place name of a region of Slovenia characterized by these solutional features. Limestone and dolomite are
particularly susceptible to the development of karst features. Source: DNR drawing by James E. Vandike, Water Re-
sources Program, DGLS, from The Hydrology of Maramec Spring, Water Resources Report No. 55, 1997, p. 20.
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B This section relies on
an article by Peter Davis,
entitled, “Law And Fact
Patterns In Common Law
Water Pollution Cases,”
from Missouri Environ-
mental Law and Policy
Review, Vol.1, No.1,
Summer, 1993, pp. 3-10.

Hazardous, Solid, and Other Pollutants

Sections 292.600, et seg., RMo, relate to the federal Emergency
Plamning and the Community Right-to-Know Laws, and deals with
hazardous substances in the workplace. (This federal statute is part
of Public Law 99-499, 1986.) The Missouri statute defines hazardous
substances, and what emergency plamning comittees are; establishes
the Missouri Emergency Response Commission; establishes the Chemi-
cal Emergency Preparedness Fund, and gives authority to the De-
partment of Public Safety to adopt rules to meet the reporting re-
quirements of the federal Community Right-to-Know Law.

The “Metallic Minerals Waste Management Act” is Sections 444.350
to 444 .380, RSMo, in the Chapter on Mines and Mine Owners. This
same chapter includes the “Strip Mine Law,” the “Land Reclamation
Act,” and the “Surface Coal Mining Iaw.” Because mining is intrusive
in the earth, the surface of the earth may be altered as well as surface
waters and groundwaters. Several federal laws that interplay with
state laws, including the Resource Conservation and Recovery Act
(RCRA) , and the Comprehensive Environmental Response, Compen-
sation, and ILiability Act (CERCLA, or “Superfund” Act) are also re-
lated to the topic.

Water Pollution/Water Quality Certification

The Missouri Clean Water Law, Section 644.006 - 644.141, RSMo,
is designed to conmplement the U.S. Clean Water Act. Under the fed-
eral law, the state and the U.S. Army, Corps of Engineers, issue joint
public notices regarding applications for permits for development in
“waters of the United States” in Missouri, including wetland develop-
ment and lakeshore development, especially what is called “dredge
and £fi11.” Oversight is a role of the EPA. InMissouri, INR carries out
the terms of the law. IDNR issues Certificates of Water Quality (Water
Quality Certifications), in conjunction with the Corps’ permits, under
the terms of Sections 401 and 404 of the federal Water Pollution Con-
trol Act.

Legal Premises Used In Water Pollution Cases
Statutory law is the primary source of laws regulating water
quality. As stated earlier, case law and common law supplement statu-
tory law by dealing with specific occurrences of pollution that statu-
tory law does not cover. Individuals bring civil suit for relief and
reparation when they have suffered loss or damage to their private
property. Most Missouri water pollution cases involve watercourses
and surface waters, and have been brought under the private nui-
sance theory. The second greatest number of civil actions also in-
volves pollution of watercourses and surface waters by relying upon
the negligence theory. Legal theories that are used by individuals in
civil law suits are explained as follows:
“Private nuisances” are the most common bases for pollution
litigation. A private ruisance is an unreascnable and substantial in-
terference with the use and enjoyment of another’s land, which im-
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pairs the fitness of the land for ordinary use, but does not irvolve a
personal trespass onto the land. An example of a private nuisance is
the unintenticnal contamination of another’s domestic water supply
by activities taking place cn adjoining land.*

A “public nuisance” is an unreascnable interference with a right
comon to the general public to the extent that it endangers or in-
jures the property, health, safety, or comfort of numercus persons.
2An exanmple of a public nuisance is the unintentional contamination
of a public water supply by pollution from an adjoining landowner-®

“Negligence” is “conduct which falls below the standard estab-
lished by law for the protection of others against unreasonable risk
or harm, "** and focuses upon a person’ s conduct rather than conse-
quences of an action. It involves an activity which is not performed
in a reasonable or prudent manner that results in loss, damage or
injury to ancther. Negligence irvolves the predictability of the dam-
age, injury or loss suffered by one as a result of the actions of an-
other, rather than the extent of the damage, injury or loss.

Litigation brought an the basis of “riparian rights” is founded an
the expectation of access to water which is of a certain quality. Mis-
souri bases its legal standard on reasonable use, as opposed to natu-
ral flow.Y As discussed in the section on Water Rights, a riparian
landowner has not only a right to reasonable use of quantity, but also
the expectation that the water is of a certain quality. Reascnableness
is determined on a case-by-case basis of the claims and uses by other
riparians. Reasonable use allows for sare alteration of water quality,
while natural flow allows for none. The basis of a riparian rights
cause of action, inMissouri, is founded on the degree of reasonable-
ness with which a person interferes with the rights of other riparian
Users.

“Diffused surface water pollution rules” involve the contamina-
tion of drainage waters or diffused surface waters, of which there are
three distinct variations--comon enemy, civil law, and reasonable
use.®® Under this approach, even though an upper landowner is al-
lowed to remove unwanted surface water from his land, pollution of
the water carries liability if foud to be ureasanable. Missouri courts
subscribe to the theory that polluted drainage water is of a different
character than urpolluted water, but have also held that an insignifi-
cant amount of pollution may not be grounds for relief.

The rule of “strict liability” ismost usually applied to petroleum
and mining industries and entails activities that are albnormally dan-
gerous because of their very nature to cause harm or injury. Those
engaged in such activities are expected to provide compensation for
consequential injuries and damages to the one who is harmed, be-
cause it is not reasonable to expect the one who is harmed to assume
any burden under any circumstance.

“Tregpass” is the unlawful, napermissive and urprivileged physi-
cal entry or intrusion on, beneath or above another’s land, which
violates the landowner’ s exclusive possession and right to exclude
others. Trespass encampasses both intentional and unintenticnal in-
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* The case of Bower v.
Hog Builders, Inc., 461
S.W.2d 784 (1970)
involved feedlot sewage
lagoon effluent flowing
across property bound-
aries and resulting in
odors and the pollution of
a livestock watering

pond.

5 The case of Schoen v.
Kansas City, 65 Mo. App.
134 (1895), involved
individual enforcement of
public nuisance when city
sewage effluent contami-
nated a stream resulting
in damages to the
property of private
individuals.

16 Restatement 2d, Torts
§282 (1965) .

¥ Natural Flow theory is
that each riparian is
entitled to have the water
in a watercourse flow in
its natural quality and
quantity.

¥ Migsouri previously
subscribed to the com-
mon enemy rule on
diffused surface waters,
see Casanover v.
Villanova Realty Co., 209
S.W.2d 556 (1948) and
Wells v. State Highway
Comm’n, 503 S.W.2d 689
(1973) . Since the 1993
case of Campbell v.
Anderson, 866 S.W.2d
139, the reasonable use
rule now applies.



A Summary of Missouri Water Laws

1 The case of Wells v.
State Highway Comm’n,
503 S.W.2d 689 (1970),
involved soil eroded from
a highway construction
site filling in and ruining a
privately owned lake.

2 The case of King v. City
of Rolla, 130 S.W.2d 697
(1939) , irvolved treated
city sewage effluent
contaminating a stream
that was used as a supply
source for livestock water
by a downstream property
owner.

A wThe public trust should
exist in Missouri under
the inheritance theory,
because Missouri was
created from the Iouisi-
ana Territory. Missouri
has one case expressly
acknowledging the
existence of the public
trust innavigable or
floatable waters, State ex
rel. Citizens’ Elec.
Lighting & Power Co. V.
Longfellow, 69 S.W. 374
(1902) ,” but “no subse-
quent Missouri case has
mentioned the public
trust doctrine.” —Davis,
P.N., “Missouri,” in Bedk,
ed., Waters and Water
Rights, p. 461.

trusion onto the property of another. The activity that leads to a
legally defined trespass is done where one can reasonably expect
that intrusion by foreign matter will occur. Trespass is distinguished
from nuisance when a physical intrusion is involved.®

“Unconstitutional taking” occurs when either federal or state
government secures control over privately owned property without
just compensation to the owner. Unconstitutional taking is prohib-
ited by the Fifth Amendment to the U.S. Constitution and by Article T,
Section 26 of the Missouri Constitution. Inverse condemnation, a form
of unconstitutional taking, occurs where condemmation should have
occurred but didnot. It is inverse because it imvolves the filing of
legal action by the condemmee rather than the condemmor.?

Many times, in water pollution cases, courts do not cite a spe-
cific legal rule to support their decision. These are known as “no
decisional theory cases.” These types of decisions are not necessar-
ily inconsistent with the other rules previcusly identified, nor are the
decisions any less valid. Sometimes a court does not state the rea-
soning that it used to base its decision, rather simply stating that the
pollution of a body of water is unlawful and granting relief.

Other legal decisional theories used in other states, but not in
Missouri, include prior appropriation theory, groundwater allocation
rules, statutory ligbility, and the public trust® doctrine.

Case Law: Water Pollution

Three cases fairly well cutline the rights, responsibilities and 1i-
abilities attached towater pollution. In Samerset Villa, Inc. v. City of
Lee’s Sunmit, 436 S.W.2d 658 (1968) the court held that a single pol-
luter of a waterway can not be held responsible for the entire pollu-
tion in the stream fromall sources.

Avyear earlier, in the case of Reddick v. Pippin, 421 S.W.2d 225
(Mo. 1967) the court determined that the point of origin must be
shown, to attach liability to an upper landowner, for causing pollu-
tion of lower owner’s watercourses and wells.

And, in Haynor v. Excelsior Springs Light, Power, Heat and Water
Co., 129 Mo. App. 691, 108 S.W. 580 (K.C. App. 1908) “The owner of
a dominant estate, ” wrote the court, “has a right to use a stream flow-
ing by his lard to that of a servient proprietor in such a marmer as not
to interfere with its use by the servient owner, but has no right to
pollute the stream and thereby work an injury to the servient estate.”

Water Pollution, Individual Nuisance Actions

The three cases above were, in part, based on nuisance prece-
dent established by earlier Missouri courts. Although respectively,
150 and 96 years old, the decisions reached in the two following cases
are still relevant today. Avery early Missouri case dealing with water
pollution is Smiths’ v. McConathy, 11 Mo. 517 (1848) . Here, the Mis-
souri Supreme Court held that an upper riparian utilizing a creek,
which crossed the property of lower riparian landowner, as disposal
for refuse from distillery and offal fromhog lot, thereby rendering
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stream unfit for consunmption or use, creates a nuisance which is ac-
ticnable in a court of law.

Schumacher v. Shawhan, 67 S.W. 717 (Mo. App. 1902) involved
pollution of drinking and livestock water supply by food processing
wastes. “The use of a stream for disposing of refuse of a distillery, in
such a mamner as not to pollute the water, provides no right by pre-
scription to use it so as to pollute the water, ” wrote the court.

Water Pollution, Nuisance Actions and Industries

The case of State ex rel. Wear v. Springfield Gas & Elec. (o., 204
S.W. 943 (Spr. Mo. App. 1918) affirmed the right of a public official to
bring suit to enjoin a polluter of a public water supply, stenmming
from the industrial waste pollution of a stream.

Chapman v. American Creosoting Co., 286 S.W. 837 (Mo. Rpp.
1926) concerned the contamination of ground and well water by creo-
sote. In the case of Chapman, the court found the owner of a creo-
sote plant negligent and liable for the pollution and damages to a
spring, well, and property of the lower landowner, caused by waste
escaping from a pond of creosote.

Hulshof v. Noranda Aluminum, Inc., 835 S.W.2d 411 (Mo. App.
1992) involved industrial discharge which overflowed into a drainage
ditch which resulted in contamination of land and the killing of crops an
a downstream farm. Evidence sustained the lower owner’s claim that
the industrial wastewater and discharges placed into the drainage ditch
adversely affected and damaged crops and soil. The court enjoined the
caompanies involved from discharging effluent from the industrial park
into the public drainage ditch which crossed the lower owner’s farm.

Water Pollution and Municipalities

The case of Windle v. Springfield, 275 S.W. 585 (Mo. App. 1925)
involved the discharge of city sewage into a cave resulting in con-
tamination of a nearby spring and a lake on a privately owned farm.
The Court of Appeals allowed the decision of the lower court (that
the city was not liable for damages) to stand, on the basis that the
sewer discharge was not authorized by a duly adopted city ordinance,
even though the discharge was made by the city and at the direction
of the city council. The court noted that this decision was in conflict
with the holding in another case, Foncarmon v. City of Kirksville, 88
Mo. App. 279 (1901), in which a different appellate court affirmed
that the city was liable for the damage caused, ruling, “the fact that it
proceeded in directing such construction was irregular did not re-
lieve it from dameges resulting from the nuisance it caused as a result
of the construction of a discomected sewer system.” (Neither case
was appealed to the state’s high court.)

The case of King v. City of Rolla, 130 S.W.2d 697 (Mo. App.
1939) involved treated city sewage effluent contaminating a livestock
water supply. The court held that the mmicipality had the right to
utilize a stream for sewage purposes and could acquire the right by
condemmation proceedings.
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In Iewis v. City of Potosi, 348 S.W.2d 577 (St.L. Mo. App. 1961),
317 S.W.2d 623 (Mo. App. 1958) the court held that pollution of a
watercourse by a mmicipality is treated as ruisance, with the injured
riparian landowner entitled to compensation.

Private Rights and Public Water Pollution

The case of ILeslie v. Mathewson, 257 S.W.2d 394 (Spr. Mo. App.
1953) dealt with private versus public rights attached to water pollu-
tion. In this case, the court determined that a property cwner is not
entitled to maintain an action for public nuisance merely because his
injury is greater in degree than that suffered by the general public; it
is essential that his damage be different in kind from that suffered by
the general public.

Landfills

The case of Village of Claycomo v. Kansas City, 635 S.W.2d 365
(Mo. Bpp. 1980) resulted from leachate from landfill polluting ground-
water. The court found that a landowner whose residence was adja-
cent to a creek across from a proposed landfill had standing to main-
tain action to enjoin an alleged private nuisance of proposed solid
waste disposal against the city, however the landowner failed to state
a claim against the Department of Natural Resources with respect to
its issuance of permit to city to construct the landfill and alleged no
facts showing a violation of any statutory provision which, if pro-
vided, could be a basis for ordering the permit revoked.

Frank v. Environmental Sanitation Management, Inc., 687
S.W.2d 876 (Mo. 1985) dealt with landfill leachate polluting a stream
used for livestock water. “In a nuisance action,” wrote the court,
“evidence that leachate had escaped landfill, polluting stream, killing
aquatic life, and preventing use of stream by downstream farmers
was sufficient to sugport finding that landfill owner’s use of land ina
manner that created downstream leachate pollution was an unrea-
scnable use of the land.”

Interstate

The case of Missouri v. I1linois, 180 U.S. 208 (1900) involved a
suit brought by the State of Missouri against the State of I1linois, City
of Chicago and the Sanitary District of Chicago in which Missouri
sought injunctive relief restraining the defendants from discharging
Sewage into waterways which eventually emptied into the Mississippi
River, upstream from St. Iouis. (See Figure 22, Location Map, the Chi-
cago Sanitary arnd Ship Canal, T11.)

Missouri alleged that the action of the defendants created a con-
timuing miisance, posed dangers to the health of the residents of Mis-
souri, poisoned the water supply of residents of Missouri, and caused
injury to that portion of the bed of the Mississippi River lying within
the territory of Missouri. Illinois responded with rumerous rebuttals,
the most notable of which included; amny health concerns that citizens
of Missouri might have was a matter between those individuals and
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the Sanitation District of Chicago, not being a matter between the
states of Missouri and I1linois; the state of Missouri had suffered no
harm; and as a result the U.S. Supreme Court lacked proper jurisdic-
tion to hear the case.

The U.S. Suprene Court confirmed that it is the court of original
jurisdiction in cases between the states where issues address federal
common law, including water pollution of Mississippi River which is
a navigable river of the United States and forms the boundary be-
tween T1linois and Missouri. The court also affivmed Missouri’s stand-
ing to bring suit as a result of another state affecting the health and
property of the citizens of Missouri, whom the State of Missouri right-
fully represents in their persons and their interests. The Supreme
Court, having addressed the most legally pressing points of law then
turmed to the specific facts of the case and ruled that Missouri had not
provided satisfactory evidence that a nuisance actually existed, and
returned the case to the litigant parties to provide additional evi-
dence.?

In the case of Illinois v. City of Milwaukee, 406 U.S. 91 (1972)
the U.S. Supreme Court addressed the pollution of interstate navi-
gable waters, Lake Michigan, by a political subdivision of another
state, finding that such circumstances are actionable under the laws
of the United States. Federal common law applies to air and water in
their ambient or interstate aspects. The application of federal com-
mon law to abate the pollution on interstate or navigable waters is
not inconsistent with federal enforcement powers. While state envi-
ramental quality standards and federal enviramental protection stat-
utes may be relevant but not conclusive sources of federal common
law, they do not necessarily form the cuter limits of such law.

The 1991 case of Arkansas et al. v. Oklahoma et al., 503 US 91,
stemmed from the construction of a new sewage treatment plant built
by the city of Fayetteville, Arkansas. The city received a National
Pollution Discharge Elimination System (NPDES) permit from the U.S.
EPA to discharge the treated effluent from the new plant into a stream
which fed the T1linois River in Arkansas and ultimately flowed across
the Arkansas state line into Oklahoma. Oklahoma challenged the
permit in Administrative Court alleging that the Fayetteville discharge
violated Cklahoma water quality standards which allow no degrada-
tion of water quality in the upper Oklahoma reaches of the T11linois
River.

The EPA remanded the permit, ruling that the Clean Water Act
requires an NPDES permit to impose any effluent limitations neces-
sary to comply with applicable state water quality standards, which
the permit would violate if there were any detectable violations of
the state of Cklahaoma'’s water quality standards. In effect, the down-
stream state of Cklahoma was setting the water quality standards for
a body of water which originated in Arkansas. The Administrative
Law Judge made detailed findings with the EPA under the terms of
the CWA’ s NPDES and concluded that the city of Fayetteville had sat-
isfied the standard and sustained the permit’s issuance.
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On appeal by Oklahoma a federal appellate court reversed the
ALJ’'s decision, holding that the CWA does not allow a NPDES permit
to be issued where a proposed effluent discharge source would con-
tribute to conditions already in violation of water quality standards.
Tt fourd the T1linois River already degraded and additianal Fayetteville
effluent would contribute to the river’s deterioration.

Arkansas then appealed to the U.S. Supreme Court, which up-
held EPA’ s action to issue the permit holding such action was autho-
rized by the (WA. The court reasoned that, “where an interstate dis-
charge is involved, both federal common law of nuisance and the
affected state’s common law are pre-empted. Affected states may not
block a plan but rather must apply to EPA for ruling on the impact
Upon interstate waters.”

Continuing, the Supreme Court found, “EPA has construed the
CWA to require denial of a permit in accordance with an affected
state’s standards unless the affected state’ s water quality requirvements
can be assured. The EPA requirement that a NPDES permit applicant
conply with an affected downstream state’s water quality standard is
a reasanable exercise of the statutory discretion given it by Congress.
EPA is not bound to mandate the upstream state comply with the
downstream state’s standards. The (WA vests in the EPA and in states
broad authority to develop long-range, area-wide programs to allevi-
ate and eliminate existing pollution. Nothing in the act mandates a
complete ban on discharges into a waterway that is in violation of
existing water quality standards.” Based upon the scientific research
of the EPA at the direction of the ALJ, the court allowed the permit to
stand and the Fayetteville treatment plant to begin cperation.

SANITARY SEWERS, SEWAGE

The General Assembly of Missouri has addressed the need for
sanitary sewers and sewage treatment many times during the 20% cen-
tury, and has adopted numerous laws to allow state and local gov-
ernments to plan, build, and pay for sewer systems and treatment
plants. The term wastewater is synonymous with sewage. The oc-
currence of individual riparian landowners suffering damage to their
property or to the beneficial use and enjoyment of their property has
historically been a comon basis for civil action in Missouri courts.
Downstream landowners presently are afforded protection from the
upstream release of sewage pollutants and contaminants, especially
into watercourses, by statutory laws. Civil lawsuit recourse, as dis-
cussed in the preceding section of this chapter is available to land-
owners and riparians who suffer damages from sewage pollution.

Statutory Definition:
In Secticon 644.020, RSMo, the following definition appears:
(11) “Sewer system”, pipelines or conduits, pumping sta-
tions, and force mains, and all other structures, devices, appur-
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tenances and facilities used for collecting or conducting wastes
to an ultimate point for treatment or handling.

Chapter 640, RSMo, creates the Department of Natural Resources
(INR) . Sections 640.600 to 640.620 authorize grants in aid for rural
comunities’ and districts’ water supply and sewer systems, includ-
ing engineering, legal, and construction costs.

Title VI of the Revised Statutes of Missouri (RMo) consists of 22
chapters dealing with “County, Township and Political Subdivision
Goverrment .” Chapter 70, in particular, sets out the “Powers of Po-
litical Subdivisions to Cogperate or Contract with Goverrmental Units.”
Sections 70.330 to 70.360, RMo, authorize cities of 100,000 inhabit-
ants or more to cooperate in regard to sewerage. These statutes were
on the books when the laws were codified in 1919. Much of the
wording has to do with financing such ventures.

In this same chapter, Sections 70.370 to 70.441, RMo, establish
the Bi-State Metropolitan Development District, a compact between
Missouri and I1linois for the area around St. Louis. Among other things,
this facilitates cogperation in regard to bridges, water supply, sewage
disposal, wharves, docks, harbors, comodity storage for barge ship-
ment, and other water-related matters. The articles of the interstate
compact are provided in the law, along with additional powers, fi-
nancial and contractual, of the district. The compact was approved
by both states in 1949, and later approved by Congress.?® This legis-
lation enables the Greater St. Louis district to work on water-related
problems such as water pollution abatement with greater coopera-
tion among various local governments on both sides of the Missis-
sippi River state boundary.

Title XV, RSMo, consists of ten chapters dealing with “Lands,
Levees, Drainage, Sewers and Public Water Supply.” Chapter 249 ad-
dresses “Sewer Districts in Certain Counties” and Chapter 250 deals
with city or district water works and sewerage, including abatement
of streampollution. It is in Section 250.010 that we find the following

2. When used in this chapter the term “sewerage system”
shall mean and include arty or all of the following:

(1) Sewerage systems and sewerage treatment plants, with
all appurtenances necessary, useful, and convenient for the col-
lection, treatment, purification and disposal in a sanitary man-
ner of the liquid and solid waste, sewage, and domestic and in-
dustrial waste of any such mmicipality; and

(2) Shall include combined storm sewer and sanitary sys-
tems;

(3) The term shall also mean and include the construction
of such stormwater sewers as, in the judgment of the governing
body of any such city, town or village or sewer district, may be
necessary or desirable in order to relieve sewers carrying sani-
tary and storm water loads of undue loads or in order to permit
the efficient gperation of any such sanitary sewers for the col-
lection, treatment and disposal of sewage and domestic or in-
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dustrial waste including combined storms and sanitary sewer-
age system.

This and other parts of Chapter 250 were enacted in 1951, and
were held constitutionally valid in the case of City of Maryville v.
Cushman et al., 363 Mo. 87, 249 S.W.2d 347 (1952) . Unlike the fed-
eral court system, the Missouri court systemwill issue an gpinion on
the canstitutianality of a statute, upmn request.

In this case, the City of Maryville petitioned for a pro forme? de-
cree authorizing the issuance and declaring the validity of combined
waterworks and sewer system bonds. Ray Cushman and others, taxpay-
ers, water users, and sewer users inMaryville, intervened, their petition
asking that the bonds be held invalid. The Circuit Court of Nodaway
County declared the bonds valid, and the intervenors appealed.

The Supreme Court of Missouri heard the case en banc, and af-
firmed the circuit court judgement. The Supreme Court held, “The
Constitution of Missouri is a limitation upon the power of the General
Assembly, and is not a grant of power to it, and except as limited by
state and federal Constitutions, power of General Assembly is sub-
stantially unlimited and absolute.” The court cited precedent in State
ex rel. Randolph County v. Walden, 206 S.W.2d 979, and Kansas City
v. Fishman, 241 S.W.2d 377, to support its position.

Title XVI, RMo, is a part of the statutes that deals with the sev-
eral topics of Conservation, [Natural] Resources, and Development.
Chapter 256, in particular, addresses Geology, Water Resources, and
the Geodetic Survey. Sections 256.200 et seg., govern the Clean Wa-
ter Comission of the DNR, which is concerned primarily with water
pollution abatement, and with the Water Development Fund admin-
istered by the Commission.

Also, part of Title XVI, RSMo, Chapter 260, covering Environ-
mental Control, serves to abate water pollution through the Environ-
mental Improvement and Energy Resources Authority (EIERA), and
DNR programs of Solid Waste Management and Hazardous Waste man-
agement. Section 260.095, specifically authorizes how the ETERA may
enter into contracts or agreements for the purpose of preventing or
reducing pollution or providing water facilities or sewerage.

Title XIT, RSMo, cn “Public Health and Welfare,” also addresses
Sanitary Sewers and Sewage. Among 25 chapters in this title, Chapter
204 covers “Common Sewer Districts in Certain Areas,” including how
they are formed, how they are to be governed, and how they are to
ke financed. This section also provides for how to form them in unin-
corporated subdistricts. Many provisions, formerly in Chapter 204
under the subtitles of “Missouri Clean Water Law” and “Water Pollu-
tion Bonds,” were transferred to Chapter 644 in 1986.

Chapter 248, R9Mo, covers “Sanitary Drainage Districts— Cities
over 300,000 Inhabitants and Adjoining Counties”; their establishment,
their powers, plan approvals, and financing. Most of the law covers
financial and governance matters.

Chapter 249, RMo, covers “Sewer Districts in Certain Counties,”
including St. Louis County, and other counties. Again, most of the
law covers financial and governance matters.
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Title XXV, RSMo, on “Incorporation and Regulation of Certain
Utilities and Carriers”, includes Chapter 393, an “Gas, Electric, Water,
Heating and Sewer Companies.” This chapter covers utility compa-
nies, including water and sewer companies, spelling out their pow-
ers, regulations governing them, joint mmicipal corporations, and
related matters. Again, the legislation mostly concerns administra-
tive details.

On-Site Sewage Disposal

On-site sewage disposal systems are regulated under Sections
701.025-701.039, RSMo. The Missouri Department of Health admin-
isters these provisions of the law to prevent water pollution.®

Definitions
The statute defines on-site sewage disposal, sewage, and waste
as follows:

(8) “On-site sewage disposal system”, any system han-
dling or treatment facility receiving dorestic sewage which dis-
charges into a subsurface soil absorption system and discharges
less than three thousand gallons per day;

(12) “Sewage” or “damestic sewage”, human excreta and
wastewater, including bath and toilet waste, residential laundry
waste, residential kitchen waste and other similar waste from
household or establishment appurtenances.

(15) “Waste”, sewage, human excreta or domestic sewage.

There are numerous methods of on-site sewage disposal, for
private residences, including what is known as a septic tank and leach
field. Altemative tedrologies also exist. The critical design factor
for an an-site sewage disposal system (as defined) is the nature of the
soil. Heavy, clay soils do not serve well because the wastewater can-
not pass between the tightly packed particles, and karst (cavernous)
areas also do not serve well, because the effluent is quickly trans-
ported to underground aquifers, causing contamination of ground-
water. Inkarst areas, leachate from septic systems finds its way into
underground water, which is contrary to law. (Sections 578.200
through 578.225, RSMo, known as the “Cave Resources Act,” also are
intended to protect cave streams from contamination.) (See Figure 5)

Single-family residence lots larger than three acres (except lots
adjacent to certain lakes) are exenpt from the provisions of the on-
site sewage disposal law by Section 701.031, RSMo. Section 701.033,
RSMo, gives the Department of Health the power and duty to pro-
mulgate such rules and regulations as are necessary to carry out the
provisions of the law. The Department of Health may authorize trial
or experimental use of innovative systems for on-site sewage dis-
posal, after consultation with the staff of the Missouri Clean Water
Commission.

Cities and counties may adopt more stringent standards than the
state standard (Section 701.047, RSMo), and contractors must be
trained and registered with the Department of Health (Sections
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701.053-054, RSMo) . Property owners may install, modify, or clean
their own systems without a permit (Section 701.055, RSMo) .

Case Law: Sewers — Private and Public Rights

The case of Edmondson v. City of Moberly, 11 S.W. 990 (Mo.
1889) irvolved city sewage effluent pollution of a stream. The court
held that a city authorized by its charter to build and maintain a sew-
age system can not, under subsequent city ordinance, arrange the
drains so as to create an unnecessary nuisance, injurious to private
rights of downstream property holders.

In Schoen v. Kansas City, 65 Mo. BApp. 134 (1895) dealing with
city sewage effluent contamination of a stream, the court held that
the right to damages fram a public nuisance is not affected by the fact
that the injured party’s property may not abut on the place where the
ruisance originated.

In a series of three cases, covering thirteen years, the courts ad-
dressed water pollutian, judicial relief, public interest versus private
nuisance, and the pollution of watercourses as necessary to protect
public health. Inthe first case, Smithv. City of Sedalia, 152 Mo. 283,
53 S.W. 907 (1899), the court determined that the fact that sewers are
necessary to a city, and that the statute directs that they shall follow
as near as practicable natural drainage, does not authorize a city to
empty its sewers on the land of an individual, to his damage. A city
does not acquire prescriptive rights to discharge its sewage, to a down-
stream owner’s injury, into a stream flowing through the farm of the
lower riparian, because private sewers, which were no part of the
city’s sewers, had polluted the water of the stream.

Following, in Smith v. City of Sedalia, 81 S.W. 165 (Mo. 1904)
the court held that the riparian owner claiming injury and harm re-
sulting from pollution of water in stream flowing in water way across
his property must show evidence that facts substantiate the claim.

Finally, in Smithv. City of Sedalia, 244 Mo. 107 (1912) the court
held that a lower riparian landowner can not recover damages from a
city for discharging sewage into a creek upon his property and also
an injunction to restrain the nuisance, the injury being of a perma-
nent character. A recovery of damages for the appropriation of the
creek by the city has the effect of confirming the right of the city to
discharge sewage into the stream as effectually as if the right had
been cbtained through condemnation.

The case of City of Chillicothe v. Bryan, 77 S.W. 465 (Mo. Rpp.
1903) involving an individual who pexrmitted the city to construct the
outlet of a sewer on his land could not, reascned the court, dbstruct
the ocutlet and inflict damage on the persons commecting their resi-
dences with the sewer. This being done on his and the city’s repre-
sentations that they had the right to do so, though the sewer consti-
tuted a nuisance and was constructed under the promise, by the city,
that it would not be a nuisance. The court also held that a city does
not acquire by prescription the right to maintain a sewer on a person’s
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land because it had maintained it for a period of over ten years, where
such maintenance was by permission alone.

The case of McCleery v. City of Marshall, 65 S.W.2d. 1042 (Mo.
App. 1933) addressed pollution of a stream which was caused by city
sewage effluent. The court held that the city, in construction of the
sewer system, created a permanent nuisance by allowing effluent to
flow into, and thereby pollute, a stream which crossed the property
of a lower land owner.

Riggs v. City of Springfield, 344 Mo. 420, 126 S.W.2d 1144 (En

Banc 1939) addressed the distinction between temporary and per-
manent pollution of watercourse by mmnicipal sewage. The court held
that the right of the city to empty its sewage into a stream is merely a
legislative license, revocable whenever public health and safety re-
quire.
Stewart v. City of Springfield, 350 Mo. 234, 165 S.W.2d 626 (1942)
resulted from untreated municipal sewage being released into a wa-
tercourse. The discharge, by a mmnicipality, of sewage on the prop-
erty of an individual or its discharge into a stream so as to pollute its
waters and lessen or destroy the value of the stream itself, or of pri-
vate property situated thereon, is considered compensable under pro-
vision of eminent domain. A city is not privileged to create or main-
tain a public nuisance in the exercise of its use of an easement.

Newman v. City of EI Dorado Springs, 292 S.W.2d 314 (Spr. Mo.
App. 1956) also dealt with municipal sewage pollution of a water-
course. The court held that the municipality has right to condem
and to appropriate, under eminent domain, the use of a watercourse
for purpose of disposal of products of operation of a sewage plant,
and is liable for a nuisance if such action injures a lower riparian
owner.

The case of Clark v. City of Springfield, 241 S.W.2d 100 (Spr. Mo.
App. 1951) dealt with the pollution of diffused surface waters by a
city sewer which overflowed onto private property. Discharge of
Sewage upon a person’s premises may constitute a nuisance. Home
owners are entitled to comfortable use and enjoyment of their homes
without interference from a nuisance.

Private Damages from Municipal Sources

In the case of Kellogg v. City of Kirksville, 132 Mo. App. 519, 112
S.W. 296 (1908), 149 Mo. App. 1129 (1910) city sewage effluent pol-
luted the drinking and livestock water supply of a downstream land-
owner. Here, the court held, where a city collects its sewage, and
discharges it in a volume into a stream, whereby a riparian property
owner is injured, the owner may recover for a permanent injury to
the property, and depreciation in the value of the land caused by the
nuisance is a proper element of the damage.

Kent v. City of Trenton, 48 S.W.2d. 571 (Mo. 1931) also involved
city sewage effluent discharge pollution of drinking and livestock
water. The court found that “where the city discharged sewage on
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land from permanent structure a cause of action arose immediately
and accrued to the owner of land, however, was not transmitted to
subsequent grantees.”

King v. City of Rolla, 130 S.W.2d 697 (Mo. App. 1939) concerned
the treated city sewage effluent contamination of a livestock water
supply. The court held that the mmnicipality had the right toutilize a
stream for sewage purposes and could acquire the right by condem-
nation proceedings.

The case of Luckey v. City of Brookfield, 151 S.W. 201 (Mo. App.
1912) irvolved city sewage effluent discharge polluting livestodk water
supply. The court determined that the injury suffered by the down-
stream owner from the pollution of a stream flowing through the land
of an individual by construction by city of a sewer system enptying
into the stream is permanent, and inflicts upon the landowner upon
completion of the system.

Fansler v. City of Sedalia, 176 S.W. 1102 (Mo. App. 1915) also
irvolved city sewer effluent pollution of livestock water. The court
held that a city constructing a sewer emptying into a stream above
the land of a riparian owner does not thereby commit a trespass on
the land, though the flow of sewage with the waters of the stream
may invade a substantial right of the owner. Maintenance of that
sewer, by the city, for more than ten years does not afford the city by
prescription of right to maintain the nuisance to the lower cwner.

STORM SEWERS AND STORMWATER CONTROL

Storm sewers (also called storm drains) , unlike wastewater sew-
ers, are built for the purpose of ridding an urban or suburban area of
excess surface water, thereby reducing occasions of minor flooding.
Innmost cities, stonmmwater control systems are not designed to handle
extremely heavy flows, in which situations, puddling can occur in
low-lying areas. The old concept was that it is too expensive to de-
sign and build for cloudburst storm events. This concept is being
replaced, because today it is too expensive to clean up and fix up
after a flood.

A problem with stormwater runoff is that numerous contami-
nants can be washed into the storm sewer with the stormwater, and
are usually concentrated in the “first flush” of runoff from streets,
parking lots, and vacant parcels of land. These contaminants include
o1l and other automobile-source contaminants, including lead, sol-
vents, antifreeze, and solid refuse of many kinds. Stormwater runoff
control has become a major contentious issue in most urban areas.
Where development is not regulated, the increased stormwater run-
off from new paving and roofing can result in the flooding of estab-
lished areas downhill.

In older cities, storm drains often were piped into sanitary sew-
ers, where the combined flow usually exceeded capacity when it
rained. Separation of storm sewers from sanitary sewers is an expen-
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sive capital program. Cases concerning municipal storm sewers are
not cited separately in this section because, as this topic relates to
pollution, they would in theory be legally treated as sanitary sewers.
Cases on sanitary sewers are found in the preceding section dealing
with sewers and sanitary sewers. Otherwise, storm sewers which are
not owned and maintained by a municipality, and are a source of
downstream pollution would be treated as water pollution under com-
mon law, which is addressed in the first section of this chapter. Un-
der this circumstance, the doctrine of reasonable use would be appli-
cable, and civil suit could be instituted under the appropriate deci-
sional basis for legal action. The rule of comparative reascnable use
applies to both upstream (for watercourses) and upper landowners
(for surface waters) as well as downstream and lower landowners.

A Capital Improvements Sales Tax, Certain Counties, is the topic
of Sections 67.700 to 67.727, RSMo, with Section 67.713 designated
“County-municipal storm water and public works trust fund created—
tax reverue, how distributed. ..”. This is egpecially for St. Louis Comnty
storm sewer construction.

A Storm Water Control and Public Works Projects Sales Tax is
the topic of Section 67.729, RMo, especially for counties other than
St. Louis County. Also, a Capital Improvements Sales Tax for Jackson
County is the topic of Sections 67.730 to 739, RSMo, without men-
tioning stomwater nnoff in particular.

Chapter 249 of the Revised Statutes of Missouri (RSMo) provides
the enabling legislation for the formation of sewer districts in coun-
ties. The Metropolitan Sewer District (MSD) of St. Louis and St. Louis
County is authorized under Section 249.010, et seq., RSMo, pursuant
to the Missouri Cnstitution, Article VI, Section 30 (a) (5). MSDhardles
stormwater sewers as well as sanitary sewers and sewage treatment.

Section 94.413, R9Mo, authorizes a “city stormwater and public
works sales tax trust fund” for carrying out stormwater projects in
cities of 100, 000 pecple or more.

The topic of Chapter 644, RSMo, is Water Pollution. Sections
644 .006 to 644.141 are known as the Missouri Clean Water Law. Sub-
sequent sections deal with Water Pollution Control Bonds. The Clean
Water Commission, DNR, DEQ, Water Pollution Control Program
(WPCP) , administers these provisions of the law. (See Pollution, this

chapter.)

Permits and Regulations
Section 644.016 (8) defines “Point source” as “any discern-
ible, confined and discrete conveyance, including but not lim-
ited to any pipe, ditch, chamel, tumel, conduit, well, discrete
fissure, container, rolling stock, concentrated animal feeding
operation, or vessel or other floating craft, fromwhich pollut-
ants are or may be discharged.”
There has been debate over whether or not to consider storm
sewers “point sources” of pollution, which would require permits.
Other “pipe” discharges of water or wastewater require permits from
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the Department of Natural Resources. Stormwater runoff in rural ar-
eas generally is considered “nonpoint sources (NPSs)” of pollution,
and does not require permits. These non-point sources of pollution
are reduced by what are termed “best management practices (BMPs)”
of rural land gperations, such as farming, ranching, and forestry.

Permits for sare activities that produce napoint source pollution
ensure that the waters of the state are protected against stormmwater dis-
charges coming from a wide variety of sites. These sites include coal
mines, limestone quarries, clay pits, petroleum storage areas, and
conmposting sites. INR regulations also require amstruction of contain-
ment structures for businesses that store and handle bulk quantities of
liquid chemicals such as petroleum, fertilizers, or pesticides.

Stormwater Runoff

Stormwater runoff usually is treated as nonpoint source (NPS)
pollution, due to contaminants found on urban streets, roofs, and
parking lots, golf courses and playing fields, and rural lands, includ-
ing farm fields. The use and registration of pesticides used on mamy
farm fields and golf courses are spelled out in Chapter 281, RSMo.
The protection of the enviroment in general and of water in particu-
lar is the purpose of this chapter. Pesticides are comonly used in
agriculture, and some pesticides are known to be carried into water
supplies by stormwater runoff. Maximum contaminant levels (MCLs)
in drinking water supplies are established by the Safe Drinking Water
Conmmission of the DNR, Section 640.105, RSMo. MCLs are of con-
cern to the Missouri Departments of Conservation, Health, Natural
Resources, ard Agriculture, as well as to federal agencies, because of
the effects of toxic substances on both the human and the natural
environment .

Chapter 278, RSMo, is on Soil and Water Conservation. Sec-
tion 278.010 accepts the provisions of “The [federal] Soil Conserva-
tion and Domestic Allotment Act” of 1936, which includes the protec-
tion of rivers from sedimentation (a form of pollution) from soil ero-
sion. The Curators of the University of Missouri, acting through the
Extension Service, are designated to carry cut the provisions of this
part of the law.

Sections 278.060 to 278.155 are known as “The Soil and Water
Conservation Districts Law.” This law establishes the Soil and Water
Districts Commission, which governs the Soil and Water Conserva-
tion Program. Other parts of Chapter 278, RSMo, deal with water-
shed protection and flood prevention.?

Missouri is a leader innaticmal soil oonservation efforts. ITn 1984,
1988, and 1996, Missourians voted for a one tenth of one percent
sales tax to support soil and water aonservation efforts ard state parks.
This tax reverue is added to a mix of federal, state, and local efforts
to amserve soil.
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Case Law

In the case of Casanover v. Villanova Realty Co., 209 S.W.2d 556
(St.L. Mo. App. 1948) the court ruled that a land owner may use his
land in any lawful manmner for any lawful purpose, and has the right
to alter the grade or slope of the land in the absence of contrary legal
restriction. The flow of surface waters, including mud and silt from
the higher to the lower tract which damages the property of the lower,
does however, constitute trespass.

Previously, in Joplin Consol. Mining Co. v. City of Joplin, 124
Mo. 129, 27 S.W. 406 (1894) the court had held that the proprietor of
land through which a stream flows carmot insist that the water shall
come to him in the natural pure state. “He must submit, and that,
too, without competition, to the reascnable use of it by upper propri-
etors, and he must submit to the natural wash and drainage coming
from towns and cities.”

UNDERGROUND WASTE DISPOSAL

Underground waste disposal may include sanitary landfill op-
erations, septic tank leach fields, and the burial of dead livestock.
Any type of underground waste disposal has the potential for con-
tamination of surface and groundwaters. Waste disposal is regulated
urder state ard federal statutes. Individuals have civil court recourse
for damages or injuries they may suffer from contamination of water
from underground waste disposal. Hazardous waste and solid waste
are treated separately in the statutes.

Case Law

In the 1980 case of Village of Claycono v. Kansas City, 635 S.W.2d
365, leachate from landfill polluted adjacent groundwater and a do-
mestic water well. The court held that the land owner whose resi-
dence was across a creek from a proposed landfill had standing to
maintain action to enjoin the alleged private nuisance of proposed
solid waste disposal acainst the city, but failed to state a claim against
the Department of Natural Resources with respect to its issuance of
permit allowing the city to construct landfill. Nor did the plaintiff
allege ary facts showing a violation of ary statutory provision which,
if provided, could be a basis for ordering the permit revoked.

Waste Disposal Wells

The construction or use of a waste disposal well (differentiated
from a septic tank or a heat pump well) is forbidden by Section
577.155, RSMo. No civil case law was identified as specifically ad-
dressing this topic since it is a statutory law.
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Wastewater Treatment

The Missouri Clean Water Law is comprised of Sections 644.006
through 644.141, RMo. Important sections include 644.011, a state-
ment of policy by the General Assenbly, written into law to guide
the execution of the statute and regulations adopted pursuant to the
statute; 644.016, which defines terms; and 644.021, which creates the
Clean Water Commission to supervise the administration of the Clean
Water Law.

Definitians of significance in Section 644.016 include the following:

(2) “Discharge”, the causing or permitting of cne or more
water contaminants to enter the waters of the state.

(13) “Treatment facilities”, any method, process, or
equipment which removes, reduces, or renders less obnoxious
water contaminants released from any source.

Wastewater which empties into “waters of the state” or “waters
of the United States” must meet certain standards, under the Missouri
Clean Water Law and the federal Clean Water Act. Section 644.051,
RSo, spells out certain acts forbidden by law, relative to causing or
allowing pollution, and violation of permits. Inaddition to certain
criminal penalties in the above section, administrative penalties are
authorized in Section 644.079. At the same time, Section 644.101 pro-
vides for the state to offer financial assistance for wastewater treat-
ment projects.

Treatment Nomenclature

There are generally three stages of wastewater treatment used
in public sewer systems: Primary, secondary, and tertiary. There also
can be pre-treatment, usually a stage performed by an industrial plant,
prior to delivering wastewater to a public sewer (defined at Section
644.016, RSMo) . There can also be post-treatment, such as provided
by anstructed wetlands, that “finish” the prification of effluent. Gm-
structed wetlands for wastewater treatment must be permitted by the
WPCP, DEQ.

Under the terms of Sections 644.500 - 644.564, RSMo, the De-
partment of Natural Resources administers a program that distributes
grants and low-interest loens for the construction of wastewater treat-
ment facilities. The funds come from the state through Water Pollu-
tion Bonds, authorized by the Missouri Constitution, and from the
U.S. Environmental Protection Agency.?

WATER TESTING

Sections 640.100 to 640.140, RSMo, set up the Safe Drinking Water
Commission of DNR’s Public Drinking Water Program. Some of the
purposes include water testing, requirements for lead-free construc-
tion, and repair of systems.

INR and the Missouri Department of Health are authorized un-
der Section 640.100, 10, RSMo, to test water samples at the request of
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any supplier. In the DNR, this is done by the Environmental Services
Program, and by the Public Drinking Water Program, DEQ. The De-
partment of Health performs microbiological water testing under a
contract with DNR.

There were no cases identified which specifically related to wa-

ter testirg.

WELLHEAD PROTECTION

Wellhead protection focuses on preventing surface contamina-
tion from entering wells, and on the protection of producing aqui-
fers. Statutes aimat identifying and educating well-drillers, and reg-
istering drilled wells ard installed well purps. A total of 8,369 wells
were reported drilled in 1997, of which 7,065 were water wells.?®

Sections 256.435 et seq., RMo, establish a “Multipurpose Water
Resources Program” in the INR, for the purpose of helping with long-
term public water supply and flood control water storage projects.
This is a recent law, enacted in 1992. Plans are drawn on a project
kesis.

The “Missouri Water Well Drillers’ Act,” Sections 256.600 through
256.640, establishes the Well Tnstallation Board, establishes permits
for well installation oontractors and purp installation contractors, ard
sets up a registry for wells drilled and pumps installed in accordance
with the law. This 1985 legislation was enacted for the purposes of
assuring that water wells are properly constructed to assure produc-
tion of safe supplies of drinking water. These sections have been
amended. Throughout this part of the law, Sections 256.603, 256.614,
256.615, and 256.628 all discuss the plugging of abandoned wells for
public health and safety.

Sections 256.641 et seg., create a Southeast Missouri Regional
Water District in the Bootheel counties of Missouri. Mostly, the qual-
ity and quantity of groundwater in the district, and the use of irriga-
tionwells are the topic of this 1992 legislation.

Case Law

Cases that address wellhead protection normally would be “re-
active” in the sense that under the rules of civil law, the showing of a
damage is the basis for bringing a (tort) suit. Normally, a suit re-
questing an injunction would be heard in the circuit court, and would
not be appealed. Where there has been pollution of groundwater,
the cases have been cited under the water pollution section at the
begimming of this chapter. No cases were identified that were brought
to prevent contamination of a well.
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ABANDONED WELLS

Abandoned wells can become problems when they are not prop-
erly closed off to children, animals or contaminants. In the 1980s,
there were several instances of small children falling into wells in
other states, leading to the enactment of Section 256.615, R9Mo, and
other sections, in 1991. This section 256.615 requires the plugging of
wells abandoned after August 28, 1991. Not only is there a public
safety issue, but also there is a public health issue. Open wells can
allow surface contaminants to directly enter the groundwater system
through stormwater runoff over the land surface. Section 256.628,
RSMo, forbids a public water supplier to provide service to a location
previously served by a well unless any known abandoned wells on
the property have been plugged (or will be plugged within 90 days),
and/or any wells on the property are still in use and will be plugged
when no longer in use.

Section 256.603, RMo, contains the following definition:

(1) “Abandoned well”, a well shall be deemed abandoned
which is in such a state of disrepair that continued use for the
purpose of thermal recovery or obtaining groundwater is im-
practical and which has not been in use for a period of two years
or more. The term, “abandoned well” includes a test hole or a
monitoring well which was drilled in the exploration for miner-
als, or for geological, water quality or hydrologic data from the
time that it is no longer used for exploratory purposes and that
has not been plugged in accordance with rules and regulations
pursuant to Sections 256.600 to 256.640 (RSMo) .

Pursuant to this legislation, administration of the terms of this
law is done by the Missouri Department of Natural Resources (INR),
Division of Geology and Land Survey (DGLS) . No cases were iden-
tified that specifically addressed groundwater pollution as a result of
an abandoned well, however, this is likely to be a topic addressed by
the judiciary in the future.

CONCENTRATED ANIMAL FEEDING OPERATIONS

In its 1996 session, the Missouri General Assembly combined
and adopted several bills governing Concentrated Animal Feeding
Operations (CAFOs). These bills became Sections 640.700 through
640.755, RMo. The law expires five years from enactment. The terms
of the statute are administered by the Clean Water Commission of
DNR.

Among other things, the Missouri Department of Natural Re-
sources was given authority to promilgate rules regulating the estab-
lishment, permitting, design, construction, operation, and manage-
ment of any Class I CAFO. A Class I CAFO is defined as having a
design capacity of 1,000 animal units or greater. This is the equiva-
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lent of 1,000 beef cattle, 700 dairy cattle, 2,500 swine over 55 pournds
each, 15,000 nursery pigs under 55 pounds each, 30,000 laying hens,
55,000 turkeys, or 100,000 broiler chickens. Class IA CAFOs have
7,000 animal units (17,500 swine and so on, as above) . A Class II
CAFO of between 300 and 999 animal units also must have a permit
fromI\R if they discharge directly into a stream that passes through
the animal feeding area. Operations smaller than Class IT are consid-
ered norpoint sources of pollution under the rules.

Such rules may require the drilling of water quality monitoring
wells in certain locations, when Class IA CAFOs are located in hydro-
logically sensitive areas (Section 640.710.1, R9Mo) . Sensitive areas
are defined in Section 640.703 (10) , RSMo, as “areas in the watershed
located within five miles upstream of any stream or river drinking
water intake structure, other than those intake structures on the Mis-
souri and Mississippi rivers.”

Prior to the enactment of this legislation, there was public con-
cern over several failures of CAFO animal waste (manure) stabiliza-
tion lagoons, which resulted in the pollution of many streams and
fishkills. Between late August and late September, 1995, there were
eight mamure gpills, with 266,989 fish killed, according to MDC esti-
mates. All of the spills occurred at CAFOs that were hog facilities in
northern Missouri.® (See Figure 11, a CAFO.)

Water Quality

2 Data from the Water
Pollution Control Pro-
gram, DEQ.

Figure 11. A Concentrated Animal Feeding Operation. This isa CAFO. In this case, laying hens are the animals confined in

the buildings. Lagoons are located to the right side. Photo from DEQ/WPCP.
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One hog is roughly the size of two humans in the amount of
waste produced. So, a class TA CAFO with 17,500 swine roughly pro-
duces the manure equivalent of a city of 35,000 people.®* INR fig-
ures show that one swine mega-farm operation produces as much
merure as 4.7 cities the size of Colunbia, Mo., 1990 population 69,101,
the equivalent of 320,000 human beings.

Before this legislation, CAFOs were being regulated by the rules
and regulations of the Clean Water Commission of DNR pursuant to
Section 644.051.2, RSMo, and water contaminants (merure slurry) were
to be contained on site and appropriately land-applied. The new
legislation, Section 640.730, RMo, requires the gperators of certain
CAFOs to have failsafe contaimment structures or earthen dams ca-
pable of holding a volume equal to 24 hours of flushing mamure slurry
(in case of a lagoon system failure) .

Odor control at CAFOs also has been a public concern. The
1996 statute, at Section 640.710.2, RSMo, requires new CAFOs to be
set back from public buildings or residences. These buffer distances
range from 1,000 to 3,000 feet, depending on the size of the opera-
tion. The legislation also mandates operator inspections and record
keeping, and provides for INR inspections (Section 640.725.1, R9Mo) .

Releases (“spills”) are violations of Sections 644.051.1 and
644.076, RMo. Chapter 644 is called the Missouri Clean Water Law.
(There also is a federal Clean Water Act, under which Missouri DNR
has certain authority, as delegated by the U.S. Ewviromental Protec-
tionZgency [EFR] .) Ay wauthorized discharge (failure, release, spill)
from a flush system animal waste wet handling facility that crosses
the property line or enters waters of the State of Missouri must be
reported to INR, and to all adjoining land owners within 24 hours
(Section 640.735, RSMo) . Manure lagoon design must meet criteria
published by the DNR with the University of Missouri Cooperative
Extension Service and the Natural Resources Conservation Service,
USDA, as cooperating agencies. These criteria include the 24-hour
slurry volume, and the 25-year, 24-hour storm rainfall amount, which
in most of northern Missouri is between five and a half and six inches
of rain.

Case Law: Feedlot Sewage

In the case of Bower v. Hog Builders, Inc,. 461 S.W.2d 784 (Mo.
1970) feedlot sewage lagoon effluent polluted the land and the live-
stock water supply on adjoining private property. Water contami-
nated from hog pens and sewage lagoons, accumulated by upper
owner on his property as result of his inaction, flowed onto the lower
owner’s land. The effluent contaminated lower owner’s pond, stream,
ditch, the surface of his land, and his well water. The well water was
used for dorestic sugply. The court held that reascnable use of prop-
erty does not entail causing interference with another’s reasonable
use and enjoyment of his property.
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Because of the recent advent of large scale CAFO’s in Missouri,
lawsuits involving CAFO’ s are presently pending. The suits are pre-
dominately based on state and federal water and air pollution allega-
tions. One should expect to see more legislative and judicial activity
o this topic.

LEAKING / UNDERGROUND STORAGE TANKS?®!

Until recently, underground storage tanks were in common use,
especially for the storage of gasoline at automobile service stations.
Some buried tanks had been in use for decades, many in question-
able condition. There have been numerous instances of gasoline,
from leaking underground storage tanks, entering the groundwater
and polluting wells.

Chapter 261 creates the Missouri Department of Agriculture and
spells out its powers and duties (261.023) including the responsibil-
ity for inspecting and regulating gasoline and petroleun pumps. Sec-
tion 640.430, RSMo, names the Department of Agriculture to be a
member of the Water Resources Interagency Task Force. The Agri-
culture Department also has certain duties related to underground
storage tanks (UST), given in Chapter 319, RSMo including the in-
spection of underground storage tanks, Section 319.117 RSMo.

Underground Storage Tanks (UST) are regulated by the Depart-
ment of Natural Resources (INR) under Sections 319.100 to 319.139,
RSMo. Rules of the INR in regard to UST are found in Chapter 10 of
the Code of State Regulations (10 CSR 20), adopted pursuant to Mis-
souri Clean Water Law, Section 644.026, RSMo, and the Missouri Haz-
ardous Waste Management Law, Sections 260.350 - 260.552, RSMo.

Leaking underground storage tanks (formerly called LUST, but
this term no longer is commonly being used), and spills from rup-
tured pipelines have been significant events in Missouri. There are
numerous pipelines from Texas and Oklahoma across Missouri, run-
ning toward the Northeastern States and Canada. The risk of water
pollution is very substantial. Clearup of tank and pipeline leaks and
spills has proven very costly in the past.*

Case Law

The case of Bollinger v. Mungle, 175 S.W.2d 912 (St.L. Mo. App.
1943) is fairly typical of pollution resulting from storage tanks. It
dealt with the pollution of groundwater from a gasoline storage tark,
which contaminated the well water on land immediately adjoining,
but separated by roadway. The well was used by the property owner
for his for domestic supply. The court held that this was an act of
negligence on the part of the gasoline storage tank owner and the
injured was entitled relief.
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Historically, Missouri’s case laws have focused on property own-
ers’ rights, and in particular the right of a landowner to protect his
land and private property from too much water. In more recent times,
spurred chiefly by population, industrial and agricultural growth
trerds, this focus is shifting to that of access to, and use of available
water. There are concerns with the overuse and lack of groundwater
for agricultural use and public drinking water supply in certain areas
of the state.! Missouri also is in the midst of a controversy irvolving
the federal government and other states concerning seasonal flows
of the Missouri River.? These concerns are compounded by cycles of
drought .®* Water supply will more than likely be an increasing topic
of future discussion in both the legislature and the court room.

CLASSES OF WATER AND THEIR USE AS SUPPLY
SOURCES

As noted in the Overview, above, Missouri courts, through case
law, have identified three broad classes, or types, of water: Water-
courses, surface water, and groundwater. Surface water can be fur-
ther defined as diffused surface water* or floodwater® and groundwa-
ter can be further categorized as percolating groundwater or as an
underground stream. To understand and appreciate the distinctions
between the various classes of water, and as a result how they can be
used, one must rely upon court decisions. It is case law which pro-
vides specific guidance on classes of water and their attendant uses.
To the extent that classes of water are addressed by statutes, they are
generally inconsistent with case law classifications.®

Water use (i.e. water supply), framary of these sources, is larcely
dependent upon what the courts have defined as a riparian right.
Under the riparian doctrine, each riparian landowner has the right,
subject to its reascnable use by other riparian owners, to have a wa-
tercourse flow across his land in undiminished quality and quantity.
He also has the right to the reasanable use of the waters in that stream.
He has the responsibility to lower riparians to see that his use does
not unreasonably diminish the quality or quantity of the water flow
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to them. The extent of reasonable use of groundwaters or surface
waters’ is not as refined as water from watercourses.

From 1895 until 1971, Missouri’s courts held that groundwater
was owned by the overlying property owner,® at which time the com-
parative reasonable use rule was applied to all groundwater. This
ruling effectively blurred the distinction between percolating ground-
water and underground streams since water from either of these
sources is not easily and readily distinguishable and both must be
used in a reascnable manner.

As for surface water, Missouri case law has historically been fo-
cused on protection from diffused surface water and floodwater, rather
than its beneficial use by the landowner. The comparative reason-
able use rule was not applied to surface waters until 1993.° Exactly
what constitutes “reasanable use” is a question that case law addresses,
the full extent of which has not, and prabably cammot, be corpletely
defined.’ The determination of reasonable use is based upon a vari-
ety of factors identified by the courts on a case-by-case basis, and
comonly includes the use to which the water is put, the quantity of
water used, the quantity of water available, the quality of the water
when and if it is returned to the source, the needs of other riparians,
and the current or prevailing climatic conditions.™ Missouri courts
have historically held that the determination of “reasonable use” is a
ocourt-decided, civil law matter.?

Missouri statutory law does not elaborate on what constitutes
the different classes of water and the usage rights attached to them.®?
Because much of northern and western Missouri’s groundwater is
mineralized, that part of the state generally relies on surface water
supplies, while southern and eastern Missouri generally relies on
groundwater supplies.™

Case Law - Watercourses (Steams and Rivers) Defined

The characteristics that define what constitutes watercourses and
their acceptable uses is found in case law. In the legal sense, water-
courses may be defined as federally navigable, navigable under state
jurisdiction, or non-navigable, with each possessing special riparian
considerations.® As is apparent from the following cases, the courts
in Missouri and other riparian states have set a distinction between
“watercourses” and “surface water,” which Missouri statutory law has
ot.

The courts provided a very straight forward announcement on
the distinction between watercourses and surface water in the case
of Jones v. Hannovan, 55 Mo. 462 (1874), by succinctly stating, “wa-
ter which is not part of an artificial or natural watercourse or lake is
diffused surface waters.”

In the case of Benson v. Chicago & Alton R.R. Co., 78 Mo. 504
(1883) , the courts offered a definition as to what constitutes a water-
course. “There nust be a stream usually flowing in a particular direc-
tion, though it need not flow continually. It must flow in a definite
charmel, having a bed, sides or banks, and usually discharge itself
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into some other stream or body of water. It must be something more
than a mere surface drainage over the entire face of a tract of land,
occasioned by uusual freshets or other extraordinary causes. It does
not include water flowing in the hollows or ravines in land, which is
the mere surface water from rain or melting snow, and is discharged
through them from a higher to a lower level, but which at other times
are destitute of water. Such hollows or ravines are not in legal con-
tenplation watercourses.”

The case of Dardenne Realty Co. v. Abeken, 232 Mo. App. 945,
106 S.W.2d 966 (1937), further defined a “water course” as a stream
or brook having a definite bed or chamnel for conveyance of water,
which may include surface water, which loses character as such when
it enters the chamnel, but water which ceases to remain in a chamnel
and spread out over surface of low lands and runs in different direc-
tions without definite charmel ceases to be “stream” or “water course,”
something more than a mere surface draining, swelled by freshets
and melting snow being required to constitute a “oranch” or “stream.”
Riparian rights may be acquired by prescription,® not withstanding
that the watercourse is entively artificial.

In Dudley Special Road Dist. v. Harrison, 517 S.W.2d 170 (Spr.
Mo. App. 1974), the court distinguished watercourses from other types
of surface waters, reiterating portions of the 1883 case of Benson, 78
Mo. 504. “Anatural watercourse is characterized by a stream usually
flowing in a particular dirvection, though it need not flow contimually,
having a definite channel, having a bed, sides or banks and usually
discharging itself into some other stream or body of water. There
must be something more than a mere surface discharge over the en-
tire face of a tract of land, occasioned by unusual freshets, and not
just limited to a hollow or ravine which is the sole result of mere
surface water from rain or melting snow.”

The court held in Prichard v. Hink, 574 S.W.2d 321 (1978), a
watercourse must represent more than water from rain or melting
snow, sloughs are not considered watercourses, and, in Roberts v.
Hocker, 610 S.W.2d 321 (1980), a watercourse must consist of more
than just a charmel. Incidence of a chammel for surface water, merely,
does not establish a watercourse. Law of surface water deals with
enjoyment and development of land and not the beneficial use of
water, and so does not fall functicnally within the rules of reascnable
use of watercourses, subterranean streams and underground perco-
larians.

Case Law - Surface Water Defined

Several Missouri cases have dealt with the definition of surface
waters. Keyton v. MKT Rail Road, 224 S.W.2d 616 (1950), where the
court defines surface water, is representative. The court held that the
term, “surface water,” refers to that form or class of water derived
from falling rain or melting snow or which rises to the surface in springs
and is diffused over the surface of the ground while it remains in that
state or condition and has not entered a natural water course, and the
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term refers to such overflow and floodwaters that become severed
from or leave the main current of the natural water course and spread
out over the lower ground.

In Keener v. Sharp, 95 S.W.2d 648 (Mo. App. 1936), the court
defined a lake as “an inland body of water of considerable size, occu-
pying a natural basin or depression in the earth’s surface below the
ordinary drainage level of the region. Whether a sheet of water is to
be classed as a lake, or marsh, swanp or bog, it is necessary to take
into account the comparative depth or shallowness of the water, its
permanence or liability to dry down and refill according to season,
and the main source of supply, whether streams or springs or surface
drainage.”

This was expanded the following year in the case of Keener v.
Sharp, 341 Mo. 1192, 111 S.W.2d 118 (1937), where the court further
defined and identified characteristics of a lake, stream, and surface
water. “Waters overflowing the banks of a river during a flood or
freshet and spreading cut over the bottom lands is ‘surface water.’ A
‘water course’ is a stream or brook having a definite charmel for the
conveyance of water which may include surface water which loses its
character as such when it enters the channel, but water which ceases
to remain in the channel and spreads out over surface lowland and
runs in different directions without definite channel ceases to be a
‘stream’ or ‘water course,’ sorething more than a mere surface drain-
ing, swelled by freshets and melting snow, being required to consti-
tute a ‘branch’ or ‘stream.’”

The court wrote, in Schifferdecker v. Willis, 621 S.W.2d 65 (1981)
“ditches constructed to drain surface water are not in and of them-
selves watercourses,” and in the case of Thomas v. Estate of Ducat,
769 S.W.2d 819 (1989) it reaffirmed the distinctions noted in the pre-
vious cases of Benson (1883) and Dudley (1974) . “A ‘natural water-
course, ' wrote the court, “is a stream usually flowing in a particular
direction, though it need not flow contimually, in a definite charmel
having a bed, sides or banks and usually discharging itself into sore
other body of water. It must be something more than mere surface
drainage and does not include water flowing in the hollows and ra-
vines in the land which is mere surface water from rain or snow melt
and is discharged through them from a higher to a lower level which
are at times destitute of water.”

Case Law - Riparian Rights in Watercourses

InMissouri, riparian rights in watercourses are incident to own-
ership of the land which the stream borders or crosses.' While the
courts have provided a fairly practical application for the definition
of watercourses and surface waters, the boundaries of what consti-
tutes riparian rights are not nearly as clear. Avery early court deci-
sion that established the right of riparian landowner usage is found in
the case of Welton v. Martin, 7 Mo. 309 (1841). In the decision, the
court wrote, “the owner of the land is entitled use of a watercourse
which flows across that land.” The basis of this rule, having been
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refined ard clarified more recently by the state courts, is still followed
today.t®

Rights to Reasonable Use

The case of Bollinger v. Henry, 375 S.W.2d 161 (Mo. 1964), es-
tablished the comparative reascnable use doctrine as applied to sur-
face waterways. The right of a riparian owner in the water of a stream,
in jurisdictions where the doctrine or riparian rights dotain, includes
“the right to the flow of the stream in its natural course and in its
natural condition in respect to both volume and purity, except as
affected by reasonable use by other proprietors.” The concept of
reasonable use was upheld in the case of Ripka v. Wansing, 589 S.W.2d
333 (1970), in that reascnable use of water by riparians mist include
consideration of other riparians and applies to the reasonable use of
natural stream flow.

Missouri does not have any governmental administrative proce-
dure for conflict resolution between individual water users; rather,
dispute resolution and emumeration of individual water use rights are
left to the court system throuch use of the litigation process.?

Case Law - Groundwaters (Defined and Rights In)

While groundwater use issues have come before the Missouri
courts, they have not done so to the extent of surface water issues.
The concepts of underground streams as opposed to underground
water (percolating water and water wells) and the doctrine of rea-
scnable use serve to define and guide the acceptable uses of ground-
water in Missouri. Groudwater is comprised of two distinct classes:
Percolating groundwater and underground streams.?* Missouri case
law has generally followed the concept that the laws that apply to
surface watercourses also apply to underground streams.® Likewise,
Missouri courts have held that the concepts governing the right to
use percolating groundwater for water supply are similar to those of
surface water.?

Groundwater use and ownership have been addressed in differ-
ent mamners in various riparian states. Some cases which applied the
concept of “ownership” of groundwater by the landowner was Roath
v. Driscoll, 20 Cam. 533 (1850), in Comecticut; Frazier v. Brown, 12
Chio St. 294 (1861), in Chio; and Behrens v. Scharringhausen, 22 I11.
Bop. 2d 326, 161 N.E.2d 44 (1959), in Illinois. Other courts in differ-
ent states, DeBok v. Doak, 188 Iowa 597, 176 N.W. 631 (1920), in
Iowa; Jones v. Oz-Ark-Val Poultry Co., 228 Ark. 76, 306 S.W.2d 111
(1957) , in Arkansas; and Finley v. Teeter Stane, Inc., 251 Md. 428, 248
A.2d 106 (1968), in Maryland, subscribed to the reasonable use rule
of groundwater.

Missouri courts applied the same ownership doctrine earlier
voiced in Frazier in the case of Springfield Waterworks (o. v. Jenkins,
62 Mo. Ppp. 74 (1895), holding in favor of absolute riparian owner-
ship of percolating groundwater. The court held that, “percolating
groundwater is regarded as a part of the soil to which an adjoining
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proprietor has no absolute or natural right. It belongs to the owner
of the land, and its diversion and appropriation by him for the im-
provement or benefit of his estate can not be made the basis for com-
plaint against him by anyone, however grievous the injury may be.”
This decision, that groundwater was property to be owned, was later
overturned in the case of Higday.

Arkansas made important distinctions in groundwater use in Jones
v. Oz-Ark-Val Poultry Co., 228 Ark. 76, 306 S.W.2d 111 (1957). The
reasoning that the Arkansas court used is significant to Missouri law
because the court discussed porous underground structure, karst for-
mations, which are also found in Missouri.

“The reasonable use rule of use of groundwater allows landowner
to use water with regard to his neighbors needs, while “eastern cor-
relative rights rule” allows landowner use of percolating groundwa-
ter when beneficial to the overlying estate. The reasonable use rule
applies to water rights of riparian owners and to true subterranean
stream or to subterranean percolating waters. Where two or more
persons own different tracts of land, which are under laid by porous
material extending to and communicating with them all, and which
are saturated with water moving with more or less freedom therein,
each person has common and correlative right to use of water on his
land, to the full extent of his needs, if comon supply is sufficient,
and to extent of reasmnable share thereof if supply is so scant that use
by ane will affect supply of others.”

In a precedent setting case concerning percolating groundwater
in this state, Higday v. Nickolaus, 469 S.W.2d 859 (K.C. Ct. App. 1971),
Missouri adopted the carparative reasonable use doctrine for ground-
water. In doing so, the court rejected the absolute ownership rule of
percolating groundwater® in favor of the comparative reasonable use
rule. The Kansas City Bppeals Court held that, “an underground stream
is defined as water that passes through or under the surface in a defi-
nite chamnel, or one that is reascnably ascertainable. Percolating
waters include all waters which pass through the ground beneath the
surface of the earth without a definite channel and not shown to be
supplied by a definite flowing stream. Percolating waters are those
which coze, seep, filter and otherwise circulate through the inter-
stices of the subsurface strata without a definable chamnel, or in a
course that is not discoverable from surface indications without exca-
vation for that purpose. All underground waters are presumed to be
percolating and therefore the burden of proof is on the party claim-
ing that a subterranean stream exists. The rule of reasonable use
should apply to subterranean percolating waters. It is that legal stan-
dard, in absence of a statutory expression, which existing water re-
sources may be allocated most equitably and beneficially among com-
peting users, private and public. The application of such a uniform
legal standard would also give recognition to the established interre-
lationship between surface and groundwater and would, therefore,
bring into ane classification all waters over the use of which contro-
versy may arise. Under the rule of reasonable use as stated, the fun-
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damental measure of the overlying owner’s right to use the ground-
water is whether it is for purposes incident to the beneficial enjoy-
ment of the land fromwhich it is taken.”

DRINKING WATER SUPPLIES

The Missauri River, by itself, is the surface water supply for slightly
less than half of the publicly-supplied population of Missourdi, includ-
ing those places that have altermate water supplies, such as St. Louis
County.* Northern and western parts of Missouri generally rely on
surface waters for public drinking water supplies, as well. By con-
trast, much of the Ozarks region of Missouri relies on groundwater

supplies for public drinking water.®

Statutory Law - Water Supplies and Wells

The purposes of statutory law, addressing water supplies and
wells, typically include enabling legislation for the formation of pub-
lic districts to supply water, and the setting up of govermmental agen-
cies to help safeguard the quality of water supplies. Major statutes in
this topic area include Chapter 247, RSMo, on Public Water Supply
Districts; Chapter 256, RSMo, cn Geology, Water Resources, and Geo-
detic Survey; Chapters 386 and 393, anutilities and the Public Service
Commission, and Chapter 640, RSMo, on Water Resources, all dealing
with public drinking water supply systems in one way or another.
There are other statutes also dealing with public drinking water sup-
ply, and these are mentioned, below.

Chapter 247, RSMo, mostly concerns forming and operating Public
Water Supply Districts, both county (sections .010 to .227) incorpo-
rated in the circuit courts, and metropolitan (sections .230 to .670),
with the differences being the nature of the political subdivision of
govermment, and the size or scale of the operation. These sections
include coverage of rules governing construction, sale and distribu-
tion of water, fixing of water rates, issuance of bands, rights and pow-
ers of districts, bourdaries, and other administrative details.

Chapter 256, RSMo, includes Sections 256.200 to 256.260, giving
certain duties and powers to the Clean Water Commission, DNR. The
OWC was created in 1961, and part of this law dates from the reorga-
nization of state goverrment in 1974. The Missouri Water Resources
Board went out of existence and was replaced with the Clean Water
Commission by this legislation. The staff of the CWC comprises the
Water Pollution Control Program, DEQ.

Information-sharing, Contamination Prevention and
Coordination

The Missouri Water Quality Coordinating Committee (WQCC)
meets monthly, and is organized under the aegis of the Water Pollu-
tion Control Program, DEQ, DNR. This group shares information re-
lated to water quality among state and federal agency officials and
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other special interest groups. The state departments of Agriculture,
Health, Conservation, and Natural Resources, Lincoln University and
the University of Missouri, Extension Service, and the federal depart-
ments of Agriculture, and Interior, and the Envirommental Protection
Agency are among those agencies regularly represented at these meet-
ings. Inaddition, farmer-producer groups, such as the Missouri Ag.
Industries Council, the Missouri Farm Bureau, and the Missouri Corn
Growers Association, as well as agricultural chemical manufacturers
also attend WQCC meetings regularly. This group works behind the
sScenes in a cooperative manner to share information, and avoid du-
plication of efforts in helping to prevent contamination of public drink-
ing water supplies.

Sections 256.280 to 256.360, RSMo, create the “Missouri Water
Development Fund,” and set forth the powers of the CWC relative to
the fund and its purposes. Notably, section 256.360 directs that the
ONC is to protect the public interest in federal reservoirs. This part
dates from 1969, and was adopted in part to allow the state to enter
into an agreement with the U.S. Army, Corps of Engineers, for the
purchase of water storage in the reservoir behind Clarence Cannon
Dam, which is now called Mark Twain Lake. This will be discussed
further in regard to the Clarence Camnon Wholesale Water Commis-
sion (COWWC), below (Sections 393.700, et seqg., RSMo.)

Sections 256.400 to 256.430, RQo, establish the major water users
registration program of the DNR. Through this program, water use
data are campiled for the purpose of analysis and plamming for future
water management needs. The Multipurpose Water Resource Act,
Sections 256.435 through 256.445, RSMo, establishes a multipurpose
water resources program in the DNR for the purpose of helping with
long term water storage projects in the state, and has provisions for
issuing bonds and levying taxes.

The Missouri Water Well Drillers’ Act was enacted into law in
1985 as Sections 256.600 through 256.640, RSMo, for the purpose of
assuring that water wells are properly constructed and produce safe
supplies of water. Drillers, drilling rigs, and purp installers must be
registered with DNR.

Sections 256.641 through 256.660, RSMo, establish the South-
east Missouri Regional Water District as a public corporation in the
“"Bootheel” region of the state. Safeguarding the quality and quantity
of graundwater is the purpose of the district in this agricultural irrica-
tion area of Missouri.

Chapter 640, RSMo, creates the Department of Natural Resources
(R) , and the duties of the INR in regard to state water plaming and
public drinking water are spelled aut in the chapter. Inparticular, the
Safe Drinking Water Comission was formed by Section 640.100 et seqg.
The Safe Drinking Water Fund was established by Section 640.110. The
administrator is the Public Drinking Water Program, DED. Testing of tap
water for various contaminants was set out by Section 640.120. Within
this chapter, Sectians 640.600 to 640.620 cover grants in aid for drinking
water supply and sewer systems.
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In addition, Sections 640.400 to 640.435, RSMo, are called the
Missouri Water Resource Iaw. Inparticular, Section 640.415 calls for
the development of a State Water Plan for a long- range, comprehen-
sive statewide program for the use of surface water and groundwater
resources of Missouri.

Despite provisions in the law for developing water supplies and
granting funds for the development and improvement of water sup-
plies, it also was necessary to pass other enabling statutes allowing
for local goverrments to enter into agreements and to provide for the
formation of quasi-govermmental entities. Sections 386.025 (in the
Public Service Comission Law) and Sections 393.700 through 393.770,
RSMo, called the Joint Municipal Utility Commission Act, were en-
acted to allow the state and several part-county public water supply
districts and several cities in northerm Missouri to enter into a col-
laborative agreement to set up the Clarence Cannon Wholesale Water
Commission (CCWWC) to use water stored in Mark Twain Lake.

Mark Twain Lake is the impoundment behind Clarence Cannon
Dam on the Salt River in northeastern Missouri. In 1969, the Missouri
Water Resources Board requested that the Corps of Engineers build
20,000 acre-feet (AF) of storage into its plans for Clarence Cannon
Dam for the purpose of assuring rural northeasterm Missouri a nearly
“drought-proof” supply of drinking water. The northermn part of Mis-
souri, generally, does not have adequate supplies of potable ground-
water, and a surface water impoundment was seen as the best option
for assuring the economic viability of the region.*® (See Figure 12,
the C.C.W.W.C.)

Chapter 393, R9Mo, provides additional language relative to the
Public Service Comission, and relative to utility companies, includ-
ing the power of the commission to ascertain the valuation of prop-
erty of such carpanies. This chapter deals generally with gas, elec-
tric, water, heating, and sewer carpanies (utilities), and contains a
section, 393.130.5, which specifically addresses provision of fire hy-
drants and water distribution pipes, and how to determine charges
for water in order to pay for them. Sections 393.010 through 393.030
describe the powers of water and sewer companies. Purposes of
Chapter 393 include water testing.?

Section 393.140, RSMo, gives the PSC certain governing powers,
including “general supervision,” ascertaining quality of service, and
power to fix standards for utilities. The de-comissioning of miclear
power plants (that use water both for steam and cooling) is provided
for in Section 393.292. While most of this chapter became law early
in the century, this last section was enacted in 1989.

The Joint Municipal Utility Commission Act, Sections 393.700
through 393.770, RMo, is the enabling legislation for the future for-
mation of cooperative companies to provide utilities in the marmmer of
the Clarence Cannon Wholesale Water Commission. This was en-
acted in 1978.
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Statutory Law - Drinking Water Supply Contaminants

While water contaminants are discussed in the chapter on Water
Quality indetail, it ispertinent to discuss sare, here, as they apply to
drinking water supply. Maximum contaminant levels (MCLs) in drink-
ing water supplies are established by the Safe Drinking Water Com-
mission of the INR (also by the U.S. Environmental Protection Agency
[EPA] ), reference Sections 640.100 through 640.140, RSMo.?® These
sections were enacted to comply with federal requirements for main-
taining the primacy of state enforcement of the federal Safe Drinking
Water Act [42 USC 300] . MCLs are of concern because of the effects of
toxic substances on both the human environment and the natural en-
vironment .

The use and registration of pesticides and other agricultural
chemicals are discussed in Chapter 281, RSMo. The Missouri Depart-
ment of Agriculture is developing a Pesticide and Water Quality Ge-
neric State Management Plan for the control of pesticides. The fo-
cus of this effort is to help local water suppliers meet or exceed stan-
dards for MCLs in drinking water. The plan being developed will
focus on specific kinds of pesticides, and agricultural best manage-
ment practices (BMPs) .%

Case Law - Drinking Water Quality

Dependant upon the supply source, the drinking water supplier,
and the contaminant, individuals whose drinking water becomes con-
taminated may seek relief indirectly through a govermmental entity
whose power is provided by statutory laws or directly through a civil
action in a court of law. With regard to drinking water supply, ripar-
ian landowners have the right of expectation of water in watercourses
that are undiminished in quality. This right was voiced by the court
in the case of Bollinger v. Henry, 375 S.W.2d 161 (Mo. 1964). The
court acknowledged the right of a riparian owner to the water of a
stream. The riparian owner has “the right to the flow of the stream in
its natural course and in its natural condition in respect to both vol-
ume and purity, except as affected by reasonable use by other pro-
prietars.”

With regard to groundwater supply, the courts have not enu-
merated any riparian landowners’ “right of expectation” to quality of
groundwater to the extent that they have with expectations to the
quality of water in watercourses. The riparian right to expect ground-
water, which is undiminished in quality, may be a topic which will
come before the courts in the future. Riparian landowners, whose
groundwater becomes contaminated, may seek civil law relief against
polluters under tort law that provides for damages after the injury has
occurred.

Other Statutes

Article IV of the Missouri Constitution establishes the “Executive
Department” of state government [the executive branch of Missouri
govermment] , and Section 12, which provides for the composition of
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the “Executive Department,” names the State Treasurer as one of the
officers. Pursuant to Section 12 of Article IV, Chapter 30, R9Mo, sets
up the office of the State Treasurer. Loans to public drinking water
systems are discussed in Sectiong 30.750 to 30.767, RMo, in the part
of the State Treasurer law dealing with linked deposits, farm assis-
tance, small business and water system loans. Water supply systems
eligible to receive loans are defined in Subsection 30.750 (13), noting
size (serving less than 50,000 perscns) and certification by the INR
that the system has suffered a significant decrease in its capacity to
meet its service needs as a result of drought. This law was passed in
1986, a drought year, and has been amended several times since. Loan
interest rates are tobe set by rules.

Sections 70.370 to 70.441, RSMo, enact a compact between Mis-
souri and T1linois for the area around St. Louis, and establish what is
called the Bi-State Development District. Among other things, this
facilitates cooperation in regard to bridges, water supply, sewage dis-
posal, wharves, docks, harbors, commodity storage for barge ship-
ment, and other water-related matters, which are addressed in Article
IIT on the powers of the district.

Title VII, RMo, an Cities, Towns, and Villages, contains 23 chap-
ters of provisions empowering local goverrments. Chapter 71 includes
provisians relative toall cities and towns, including Sectian 71.287, which
deals with water usage, and the voluntary water use reports made to
INR' s Division of Geology and Land Survey. These reports, and those
of other major water users, are received by the Water Resources Pro-
gram, and an arrwal Water Use Report is prepared. The data are used in
preparation of the State Water Resources Plan and other documents.®

Sectians 71.530 and 71.540, RMb, wder the heading of public utili-
ties, covers mmnicipal water supply contracts, and 71.550 covers voter
approvals. Sectim 71.700 authorizes cities to regulate, tax, and license
public water supply sources. Section 71.710, RMo, authorizes cities to
protect all springs, wells, or other water supply sources from the danger
of contamination. These are administrative goerating provisians of law,
having more to do with contractual and other details than with actual
water supply and other utilities. Provisians of Sectiaons 71.530, 71.540,
and 71.550 antedate the codification of laws of 1919. Sections 71.700
ard 71.710 pre-date the codification of 1909.

More germane to water supply, however, are Sections 77.140
and 77.150, RSMo, which govern how third class cities may control
watercourses, establish water reservoirs, acquire property for dams
and even for therapeutic bathhouses and mineral water vending
houses for the operation of mineral springs™ and wells. In Missouri,
the General Assenbly legislates for classes of cities and counties, based
on assessed valuations, which generally relates to city or county size.

In Section 77.490, RSMo, the statute grants to third class cities
the right to fix water price and quality for any firm providing water
under a franchise granted by the city, and in Section 77.530, other
powers of a city council are granted, including purchase or condem-
nation of land for waterworks and sewers.
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Public works are governed by Chapter 88, RSMo, including Sec-
tion 88.633, water supplies for third class cities, and 88.773, water
supplies (contracts) for fourth class cities.

Municipally owned utilities are covered by Chapter 91 of the
statutes, including waterworks. These are administrative cperating
provisions, especially Section 91.010, cities empowered to erect wa-
terworks; Section 91.050, cities owning waterworks may supply other
cities; Section 91.060, municipalities may procure water from other
cities; Section 91.070, city authorized to lay water mains; Section
91.090, certain cities may construct or acquire waterworks; Section
91.100, city may contract to supply water; Section 91.110, every such
city may purchase waterworks; Section 91.120, city may acquire a
water system; Section 91.250, on waterworks bonds; Section 91.260,
on having a board of waterworks commissioners; Section 91.270, on
the powers of the board; Section 91.290, on the waterworks being
made exempt from seizure; Section 91.593, on acquisition of prop-
erty outside the city limits; Section 91.595, on reverue bonds for wa-
terworks, and Section 91.600, on how to acquire property for a city
waterworks.

Title XV of the Statutes, dealing mostly with swamplands, drain-
age, and levees, also addresses the topics of public water supply dis-
tricts, sewer districts, and waterworks. Chapter 247, RVo, menticned
above, contains provisions for forming county or metropolitan water
supply districts. Like many of the provisions discussed above, these
are the administrative and operating provisions related to such mat-
ters as written agreements, condemnation of property, procedures to
follow, how to dissolve a district once it has been formed, powers of
board menbers, the setting of rates, and the collection of fees. Simi-
larly, Chapter 250, RSMo, which deals both with sewerage and water
systems, city or district, contains the administrative goerating provi-
sions for construction, comection, providing service, issuing bonds,
record keeping, dissolution, and discomection of customer service.

In Title XVI, RMo, covering conservation, resources, and devel-
opment, are found Chapter 256, on Geology, Water Resources, and
the Geodetic Survey; Chapter 257, on Water Conservancy Districts,
and Chapter 260, dealing with Environmental Control. Chapter 256
includes duties of the Clean Water Commission, mentioned above.
Al]l sections of Chapter 256 address water supply in some way. As-
pects of these statutes deal with quantity of supply, including plan-
ning ahead, while other aspects deal with quality of supply, such as
the permitting of well-drillers, ard the registration and certification
of wells and pumps to assure that construction and installation have
been done correctly.

Chapter 260, RSMo, was enacted to establish the State Environ-
mental Improvement and Energy Resources Authority, to provide for
the conservation of air, land, and water resources of Missouri, nota-
bly to abate water pollution. Section 260.095, specifically deals with
providing drinking water treatment facilities and preventing or re-
ducing pollution.
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INDUSTRIAL WATER SUPPLY

Missouri industries are typically sugplied with water fromei-
ther a public water supply system or self-supplied wells, streams or
surface water sources.® As a category of water consurers, they typi-
cally use, per capita, much larger quantities of water than do private
individuals.®

Case Law

No special distinctions have been made by Missouri courts with
respect tommicipal, industrial and corporate water users. Water for
industrial water supply and use is treated by the courts as a riparian
right, with the standard caveats of reascnable use and non-injury to
another. They are regarded as holding the same rights, privileges and
restrictions as an individual, and as such, the previcusly stated cases®
appear to be applicable with regard to water supplies.

PRIVATE WELLS, WELL DRILLERS

Privately owned wells are a major source of water supplies for
rural Missourians. The most common sources of self-supplied water
for residential, comercial, and industrial uses in Missouri are ground-
water wells.®

Statutory Law

Sections 256.600 to 256.640, RSMo, are known as “The Water
Well Drillers’ Act,” and covers permitting of drillers and other regula-
tions by DNR to assure proper well construction.

The Water Well Drillers’ Act was passed in 1985. By the fall of
1987, rules were in place governing the construction of domestic water
wells, purp installations, and the plugging of abendoned wells. Drill-
ing contractors and punp installation contractors are required to have
permits, and their rigs are required to be registered.

This law was passed to ensure that the quality of Missouri’s
groundwater is maintained at the highest level practical to support
present and future water use. If wells are not constructed properly,
they may allow surface water, with its contaminant load, to bypass
the earth’s natural filtering system and enter directly into drinking
water aquifers.

An important amendment to this law was passed in 1991. The
amendment brought the heat pump, monitoring well, and mineral test
hole drilling industries under regulation. Tt also created the Well Tnstal-
lation Board.* Chapter 256, RSMo, also deals with multipurpose water
supply and storage projects, menticned above and below.*

Case Law
Private water wells are recognized as a legitimate right of a land-

owner, so long as his use of the water does not injure another.?®
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WATER STORAGE*’

Water is stored for many purposes, including a dependable wa-
ter supply for day-to-day use as well as a reserve in time of drought, ard
to lessen the severity of flood stages downstream. Water is stored in
private ard public facilities ard in arell and large quantities. Water that
is stored permenently is said to be retained.® Often, stored water has
multiple purposes, such as for recreation, drinking water supply, flood
prevention ard rediuction, low flow augrentation, fish andwildlife habitat
enhancement, and hydroelectric power generation.

Statutory Law - Water Supply and Storage

Sections 256.435 through 256.445, RSMo, establish the Multipur-
pose Water Resources Program, Water Supply and Storage Projects.
This law sets up mechanisms for administration, rule-making, plan-
ning, grants, bonds and voter approval of programs to ensure public
water supply storage. Most water supply storage is in reservoirs.

Case Law

Under case law, water storage is a recognized and accepted water
use, so long as it is done in a reasonable marmer and does not infringe
upan the rights of other riparians. The courts ard the legislature have
not made arty special distinction between the “industrial compary ripar-
ian landowner,” a “mumnicipal riparian landowner,” and the “individual
person riparian landowner,” with regard to the right to store and use
water, historically, all being treated the sane in the eyes of the courts.®
A riparian omrer is not limited solely to private irndividuals as illustrated
in the case of City of Cantan v. Shock, 66 Onio St. 19, 63 N.E. 600 (1902),
where the Ohio court held that mmnicipalities are considered riparian
owners for the purpose of public water supply.

“Municipalities may be considered a riparian proprietor,” wrote
the court in the case of City of Cape Girardeau v. Hunze, 314 Mo.
438 (1926) . In City of Hamilton v. PWSD No.2 of Caldwell County,
849 S.W.2d 96 (1993), the court held that “proper water supply is a
commodity most essential to health and welfare of population and so
engages paramount police power of the state. The terms of RSMo.
250.120, 1, are mandatory and not merely directory.”

While Missouri statutes address public and mmicipal utilities as
water suppliers, the courts, however, have not discussed whether an
individual customer who purchases and uses water from a municipal
water utility is legally considered a riparian.®

Statutory Law - Bottled Water and Soft Drinks

Water supply, as a topic, must also include bottled water, whether
in bottles or cans. As a packaged water supply, consumers need to
be aware of product safeguards, that they receive a sanitary, whole-
some commodity. Spring water, well water, or mineral water, the
buyers want to be certain that the beverage they drink is potable.
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Resources Report Number
44, for further informa-
tim.

% “Natural” or “Act of
God” as opposed to
human induced lack of
supply or overuse by
another. Acts of God do
not provide legal standing
for bringing suit, unlike
human induced impacts
that affect both supply
and riparian use, and are
grievable in a court of
law.

¥ Miller and Hays,
Missouri Drought Re-
spanse Plan, pp. 23-24.

Domestic and imported bottled water and soft drinks are cited
in Section 192.100, RSMo, which gives the duties of the Missouri De-
partment of Health (DOH), including the inspection of beverages by
the Bureau of Food and Drug Inspection. In addition, Sections 196.365
through 196.445, RSMo, conprise a section entitled “Manufacture of
Soft Drinks and Beverages.”

In Section 196.365, carbonated beverages, mineral waters, and
“all other waters” are included in the definition of what are called
“soft drinks.” Sanitary requirements are set by DCH regulations, pur-
suant to Section 196.420, RSMo, to assure wholesome products.

DROUGHT*?

Qbviously, drought can and does impact water supplies, some-
times severely. Sometimes it significantly affects the economy, the
environment, and the society of the state.** While this is not a spe-
cifically defined topic in Missouri statutes, the subject of drought is
implied in the wording of the Missouri Water Resource Law in deal-
ing with “conservation, development and appropriate use.” In Sec-
tion 640.400.2, the law says, “The department [of Natural Resources]
shall ensure that the quality and quantity of the water resources of
the state are maintained at the highest level practicable to support
present and future beneficial uses. The department shall inventory,
monitor and protect the available water resources...” This inventory
is discussed in Section 640.412, RMo.*

In addition, Chapter 644, RMo, addresses water pollution, per-
mits borrowing on the credit of the state for rural water and sewer
grants, urban drinking water, and emergency drought relief. Money
gpent for emergency drought relief shall be expended for commection
of public water systems and “any other purpose directly related to
the provision of water to public water systems under drought.”

Drought is a lack of natural water,* usually defined as a lack of
rainfall. There are three basic recognized “categories” of drought, namely
(1) agricultural drouht, (2) hydrological drought, and (3) meteorologi-
cal drought. Drought is a “slow-anset disaster.” Unlike storms or earth-
quakes, which happen quickly, drought is a prdblem that develops over
time, becoming more severe with the passage of time, until there is re-
lief. For drought plaming purposes, there are six climatic regions of
Missouri. These have, within the regians, characteristics that meke them
useful for research, plaming and respanse purposes. Inaddition to the
six climatic regians, there are three “drought susosptibility regians” based
o the availability of gromdwater resources.

According to the Missouri Drought Response Plan, there are three
drought respanse priority classifications of water use, namely, 1) Es-
sential: darestic, health care, and public use (such as firefighting); 2)
Important: agricultural, restaurant, etc., and 3) Non-essential: lawn
and garden watering, golf course watering, fountains, swimming pools,
carwashes . ¥
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No specific cases were identified specifically pertaining to water
supply under drought conditions. As stated earlier in this chapter,
the riparian landowner “has the right to the flow of the stream in its
natural course and in its natural condition in respect to both volume
and purity, except as affected by reasonable use by other propri-
etors.”*® “The concept of reasonable use of water by riparians must
include consideration of other riparians and applies to the reason-
able use of natural stream flow.”* As the reasonable use rule applies
to watercourses, it also applies to surface water® and to groundwa-
ter.® Drought, being a natural occurrence, directly affects the “natu-
ral” water supply levels and therefore the riparian’s “reasonable use”
with respect to water quantities. During drought conditions water
levels decrease while water needed for use remains constant or may
even increase, dependant upon conservation measures. Reasonable
use, as it applies to the quantities of water supplies used, may be a
topic that comes before the courts sometime in the future.
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Missouri’s watercourses, surface waters and groundwaters are
put to a variety of uses. Some of the larger consumptive water uses
include thermel electrical generation, mmicipal, industrial, and agri-
cultural uses. Non-consunptive uses include recreation, conmercial
navigation, and hydroelectric power generation.' The riparian’s right
to water use is set out in several cases. The landowner is entitled to
use a watercourse that flows across his land.? This right includes the
right to the flow of the stream in its natural course ard in its natural
condition in respect to both volume and purity, except as affected by
the reasonable use of other proprietors.® The rule of reasonable use
also applies to groundwaters.* The riparian’s right to use surface
waters is less clearly defined than water from watercourses and
groundwater, but it, too, is subject to the comparative reasonable use
nile.®

DRINKING WATER USE

Drinking water® is arguably the fundamental use of water, su-
perceding all other uses. The use of water for human consumption is
so fundamental and cbvious that no statute or case is necessary to
legally validate it. The use of water for human consumption is af-
fected by several factors: The amount of water available, the quality
of the water available, the amount of water needed, and the quality
of the water needed. Both statutory law and case law recognize the
importance of these factors. Because the use of water for human
consumption is so dependant upon quantities and quality of supply,
most statutory and case law dealing with this topic is oriented to-
wards addressing and ensuring the needed quality and quantities.
The use of water for human consunption cannot easily be separated,
in the legal context, fromwater quantity and quality of water supply.
Many statutes, and most cases cited in these chapters, also apply to
drinking water use.
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7 Webster’s New World
Dictiacnary.

Laws

Chapters 247, 256, and 640, RSMo, are major portions of Mis-
souri law dealing with public drinking water systems. In this book,
the chapters on Water Supply and Water Quality provide details on
the statutes dealing with this topic.

Water supply used for human consumption is fundamental to
case law actions and as such, comes under the doctrine of reasonable
use. Case laws addressing the reasonable use rule, for use as drink-
ing water, pertaining to water quality, are cited in the section on Wa-
ter Quality. Case laws addressing the reascnable use rule, for drink-
ing water with reference to water supplies, are fully discussed in the
section on Water Supply.

CONSERVATION

Cnservation is “the act or practice of conserving; protection from
loss or waste. The official care, protection, or menagement of natural
resources.”” The following water-related statutory laws are aimed at
the protection of our state’s topsoil resources from wind and water-
bormne loss, and the protection and management of Missouri’s aquatic
and water-dependent natural comunities.

Statutory Law — Title XVI

Conservation, natural resources, and develcprent are dealt with
in Title XVI of the Statutes, Chapters 251 through 260. The conserva-
tion of water and other natural resources is the charge of two depart-
ments of state govermment. The Missouri Department of Conserva-
tion (MDC) has authority to regulate fish and game, established by
Chapter 252, RSMo. Forestry is covered in Chapter 254. Forestry,
fish, and wildlife (game and non-game) are the areas of primary in-
terest to the MDC. In the view of the MDC, water is aquatic habitat,
and a comodity essential for forests, fish, and wildlife. The MDC is
under the management of the Conservation Commission, which ap-
points a director. In this way, the MDC is constitutionally different
and separate from other executive departments of the State of Mis-
souri. This was provided for in 1936, when the people approved
Article XIV, Section 16, in amendment to the 1875 Constitution of
Missouri. The 1945 constitution, under which Missouri government
now operates, kept these provisions as Article IV, Section 40 et seg.

Also in Title XVI, RSMo, are chapters on the Missouri Depart-
ment of Natural Resources (DNR). Geology, water resources, and
land surveying (ONR) are addressed in Chapter 256 (and Chapter 640) .
State parks and historic preservation (ONR) are provided for in Chap-
ter 253. Outdoor recreation, and oil and gas production (INR), are
covered by Chapters 258 and 259, respectively. Chapter 257, RSMo,
authorizes the formation of Water Conservancy Districts in watersheds
or basins of rivers of Missouri, for various engineering purposes, in-
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cluding water detention. All of these areas are related to or irwvolve
the use of water resources.®

Chapter 278, RMo, under a separate title of law (Title XVII, Ag-
riculture and Animals), provides the mechanism to set up Soil and
Water Conservation Districts, and authorizes the establishment of
Watershed Protection and Flood Prevention subdistricts. Sections
278.060 through 278.155, RSMo, are called “The Soil and Water Con-
servation Districts Law.” These statutes were enacted in 1943, and
have since been amended. Districts are congruent with counties. All
114 counties of Missouri are now organized as Soil and Water Conser-
vation Districts. Sections 278.160 through 278.300, RMo, authorize
the formation of subdistricts of Soil and Water Conservation Districts,
for the purposes of undertaking watershed protection and flood pre-
vention projects. The Soil and Water Conservation Program, DNR, is
mandated to help landowners and tenants abate soil erosion on agri-
cultural lands in Missouri. Conserving water and soil high in the wa-
tersheds is the present method of achieving this goal. The Soil and
Water Conservation Program, in the Division of Environmental Qual-
ity, DNR, works closely with the Soil and Water Conservation Dis-
tricts and the U.S. Department of Agriculture (USDA), Natural Re-
sources Conservation Service (NRCS), in Missouri. The purposes of
the districts, of course, are the canservation of soil and water, ard the
prevention of erosion by wind and water. Chapters 253, 256, 257,
258, 259, parts of 278, and 640 are administered by the DNR.

State and federal cooperation, needed to receive and accept fed-
eral funds for soil conservation, is authorized by Sections 278.010
through 278.050, RSMo, in which Missouri accepted the provisions
and requirements of “The Soil Conservation and Domestic Allotment
Act” of 1936 (16 U.S.C.A. Section 590) . The Curators of the University
of Missouri were designated the agency of the state of Missouri to
administer plans that must be approved by the U.S. Secretary of Agri-
culture. They act through the Cooperative Extension Service. These
sections were enacted in 1939, during the Great Depression, and the
long, severe drought of that decade.

Using Plants for Erosion Control and Soil Conservation

Section 252.300 et seqg., RSMo, is known as “The Missouri Eco-
nomic Diversification and Afforestation Act of 1990.” A goal of the
law is to develop “a lang-term, integrated strategy that will result in
soil conservation, improved water and air quality, enhanced wildlife
habitat, increased job gpportunities, and reduced social prablems, to
the benefit of all citizens of the state of Missouri.”

An “agroforestry” program is mandated by Section 252.303,
wherein the University of Missouri College of Agriculture, the Exten-
sion Service, the DNR, the Missouri Department of Agriculture, the
USDA, and private industry councils cooperate with the MDC, to en-
courage soil conservation and diversification of the state’s agricul-
tural base, using tree crops.
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° Agroforestry Notes,
USDA National
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Lincoln, Neb., August,
199, p. 3.

Y Calvert, Paul, MDC,
Jefferson City, Mo.,
personal conversation, 17
April, 1998.

Buffer Strips

Windbreaks and riparian buffer strips are most commonly asso-
ciated with what are termed agroforestry practices. The Great Plains
Drought of the 1930s spurred the planting of windoreaks to stem the
loss of topsoil, and to minimize the prablem of sedimentation of wa-
ter supply reservoirs and rivers, has spurred a more recent planting
of riparian buffer strips to accanplish several related water and soil
conservation goals. Buffer strips filter sediment in stormwater nunoff
(drainage water) , take up nutrients found suspended or dissolved in
diffused surface water, and stabilize stream banks exposed to fast
flowing water, including flood waters (overflow waters) .

According to Agroforestry Notes, a publication of the USDA, ri-
parian buffer strips can stabilize stream benks and protect flood plains,
reduce nonpoint source pollution, enhance aquatic and terrestrial
habitats, improve landscape appearance, provide harvestable prod-
ucts and function as windbreaks.’

Buffer strips can be designed to meet the landowners’ cbjec-
tives and land characteristics, such as slope, or drainage. The For-
estry Division of the MDC implements a Stewardship Incentives Pro-
gram (SIP) to help landowners with various land management prac-
tices, including forest and agroforest improvements, stream corridor
improvements, and soil and water protection and improvement. This
is a federal program, administered by the USDA. Very little money
actually comes to Missouri to implement the SIP. Another federal
program administered by the USDA, the Conservation Reserve Pro-
gram (CRP), also helps to protect water resources by taking highly
erodible land ocut of rowcrop production. A mumber of water quality
initiatives embody agroforestry practices, especially the use of ripar-
ian buffer strips. Inaddition, there is now a “continuous CRP sign-
up” for buffer strips and stream corridor protection. Either cropland
or pasture land qualifies, with payments based on soil types, for buff-
ers up to 200 feet wide. There also is an incentive given for the
planting of trees in the buffer.®®

Counties

County master plans and their contents, specifically mentioning
the conservation of natural resources, and other matters such as
bridges, forests, wildlife refuges ard dams, are authorized in Chapter
64, RMo. Section 64.040 is for first class, charter comties, and Sec-
tion 64.231 is for first class mon-charter comties. Section 64.550 is for
second and third class counties, and Section 64.815 is for counties
that use alternative planning and zoning. These four sections are
virtually identical in their wording, even though each was adopted in
a different year.

Section 64.975, RSMo, discusses natural streams, and how wa-
tercourses may be designated as such by voters in a county, thereby

requiring special agency protection.
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Case Law
No Missouri case laws have been identified that specifically ad-
dress soil conservation as it pertains to water and water use.

Water Conservancy Districts

Water Conservancy Districts may be set up under the terms of
Chapter 257, RSMo, for several purposes, including owning land and
constructing engineering works. River Basin Conservation Districts
also are called Water Conservancy Districts, and are covered in this
chapter of Missouri law.

Case Law
No case laws have been identified that specifically deal with Wa-
ter Conservancy Districts.

INSTREAM USES

Instream uses of water include public water supply intakes; sew-
age treatment plant effluent cutfalls; recreational uses such as boat-
ing, fishing, waterfowl hunting, and swimming; commercial naviga-
tion; sand dredging and gravel extraction; irrigation water intakes;
power plant and industrial cooling and process water intakes and
autfalls; hydroelectric power generation; aquatic habitat, not only for
fish and other water creatures, but also for birds, animals, and vari-
ous plant species; and conmercial uses such as fishing, rivertboat travel,
fur trapping, dining boat and showboat entertaimment, and riverboat
casino gambling.

Many of these topics are found throughout this volure. Others,
such as fishing, waterfowl hunting, and fur trapping are not dealt
with here, except to say that the MDC makes rules and regulations
governing these activities pursuant to statutory law.

Uses of Interstate Water Flows

Because the mouth of the Missouri River is inMissouri, this state
is the recipient of water fromall the states upriver in the basin. Of
the river’s flow at the river gage at Hermarmn, approximately 65 per-
cent comes from the upstream states, and 35 percent comes from
Missouri.®

Except for Iowa, all the upriver states of the Missouri Basin are
“prior appropriation” water use states. Missouri and the other lower
basin states of Towa, Kansas and Nebraska are, at times, in an
adversarial relationship with the upgper Missouri River basin states in
regard to water use. Section 640.405, RSMo, requires the Department
of Natural Resources to represent and protect Missouri’s interests in
all matters pertaining to the interstate use of water.
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B U.S. Constitution, Art.1,
§8; and Art. 4, §3.

Case Law—Federal Jurisdiction

When interstate camerce is involved, interstate flows of water
core under federal jurisdiction. Otherwise, use of interstate flows
generally are adjudicated according to either the riparian rights doc-
trine or the prior appropriation doctrine, depending on location.
Missouri follows the riparian rights doctrine. The two cases that fol-
low expound on this topic.

The case of F.P.C. v. Oregon, 349 U.S. 435 (1955), focused on
the powers of the Commerce Clause when in conflict with state regu-
latory powers. The court said that the Commerce Clause of the U.S.
Constitution supersedes state regulatory authority. As applied, this
case provides for the pre-emption of state laws on federal navigable
streams by federal laws.

Cappaert v. United States, 48 L.Ed.2d 523, 96 S.Ct. 2062 (1976),
dealt with reserved federal water rights. This case articulates what is
called the “reserved water rights doctrine” of the federal goverrment,
which holds that federal rights are superior to state or private water
rights. The court held, “when the federal government withdraws its
land from the public domain and reserves it for a federal purpose, the
govermment, by implication, reserves appurtenant water then unap-
propriated to the extent needed to accomplish the purpose of the
reservation. Also, in doing so, the U.S. acquires a reserved right in
unappropriated water which vests on the date of the reservation and
is superior to the rights of future apporopriators. The federal reserved
water rights doctrine applies to water in navigable and nomavigable
streams.? The implied reservation of water doctrine reserves to the
government only that amount of water necessary to fulfill the pur-
pose of the reservation of public land, and may include quantities of
water to maintain or preserve items of scientific value or inmportance,
or cbjects of historical interest. The federal reserved water rights
doctrine applies to both surface water and groundwater. The McCarren
Act amendment does not require the United States to perfect its wa-
ter ridnts in state court.”

Fish and Wildlife Habitat

The MDC is charged by statutory law with the administration of
forestry, fish, and wildlife resocurce conservation. This is provided
for in RSMo. Chapters 252 and 254. Specifically applicable to water
use by individuals and industries, Section 252.150, RSMo, provides
that owners of dams shall provide for the free movement of fish, in-
cluding construction of a fishway to enable fish to have free passage
up and down the watercourses at all times.

Saretimes state and federal laws are in conflict with each other.
As it pertains to water use for fish and wildlife, the federal appellate
court ruled, in State of Washington Dep’t. of Gane v. F.P.C., 207 F.2d
391 (9th Cir. 1953), that federal licensing authority pertaining to com-
merce and navigation supersedes state wildlife laws. This holding is
pursuant to the supremacy of the Commerce Clause of the U.S. Con-
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Sand and Gravel Extraction

The mining of sand and gravel is covered in Sections 444.760 to
444 .786, RMo, as part of the Land Reclamation Act. Sand and gravel
are identified as “industrial minerals.” Gravel and sand are often ex-
tracted from flood plains or streambeds. This section of the law is
administered by the Land Reclamation Program, DEQ, DNR.

Permits to mine sand and gravel from streambeds are granted by
the appropriate district office of the U.S. Army, Corps of Engineers
(the Corps) , pursuant to the U.S. Clean Water Act, Section 404. Water
quality certification by INR, under the Clean Water Act, Section 401,
also is required. Section 401 water quality certification, and Section
404 “dredge and fill” permits are handled jointly between DNR and
the Corps, with the Corps as lead agency. Inary jurisdiction partici-
pating in the National Flood Insurance Program (NFIP), a local per-
mit must also be acquired by the applicant to remove gravel from
watercourses, store gravel in a flood plain, build levees, and pursue
other similar land use activities in the flood plain.

Industrial and Commercial Water Use

The law previcusly identified, which applies to individuals, like-
wise applies to businesses. Another industrial use includes cooling
water for factories. Cooling water discharges nmust follow the stan-
dards set forth in permits that are administered by DNR.* Comer-
cial uses also include comercial barge (freight) and other (passen-
ger) navigation, comercial fishing, and fur trapping.®

Case Law

Navigation, on federally navigable waterways, supercedes other
instream uses that may be approved or permitted by the state. Navi-
gational servitude is provided under the Commerce Clause® of the
U.S. Constitution and its validity has been upheld in mumerous fed-
eral court decisians.

The case of United States v. Ross, 74 F Supp. 6 (1947) addressed
federally navigable waterways. The “federal test” of navigability was
cited by the court; “tomeet the test of navigability as understood in
American law a water course should be susceptible of use for pur-
poses of camerce or possess a capacity for valuable floatage in the
trangportation to market of the products of the country through which
it rnuns. Mere depth of water, without profitable utility, will not render
a water course navigable in the legal sense, nor will the fact that it is
sufficient for pleasure boating or to enable hunters or fishermen to
float their skiffs or cances. To be navigable, a water course nust
have a useful capacity as a public highway of transportation.”

In Green Bay & Miss. Canal Co. v. Patten Paper Co., 172 U.S. 58
(1898) the court said that federal jurisdiction [in navigeble waterways]
“preampts conflicting state water rights statutes.”

This ruling would appear to supersede any state grants and permits
or ary private rights to gravel and sand extractian, as well as other pri-
vate, comercial, ar irdustrial uses of water in federally ravicgble rivers.
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Lewis Blue Point Oyster Cultivation Co. v. Briggs, 229 U.S. 82
(1913) was on right of access to a watercourse. The court held that,
“the deepening, in the interest of navigation, of a chamnel across a
navigable bay, the bed of which is used for oyster cultivation under
grants from a state, is not a taking of property of the lessee of the
oyster beds within the meaning of the Fifth Amendment. The public
right of navigation is the dominant right in navigable waters and this
includes the right to use the bed of the water for every purpose which
is an aid to navigation. Whatever power the several States had (be-
fore the Union was formed) over navigable waters within their re-
spective jurisdictions has been delegated to Congress, which now
has all govermmental power over the subject, restricted only by the
limitations in the other clauses of the Constitution.”

Navigability

Of all instream water uses, navigation is the only cne provided
for and protected by the U.S. Constitution (the Commerce Clause) .V
A1l navigable rivers are subject to public use for navigation.® The
legal term for this is “navigatianal servitude.” Determination of navi-
gability may be made several ways.' If a stream is navigable under
federal determination, then the national goverrment or the state gov-
ermment holds title to the streambed. State navigability® is discussed
in the following cases.

In State ex rel. Applegate v. Taylor, 224 Mo. 393, 123 S.W. 892
(En Banc 1909) the court ruled that “the determination of whether a
stream is navigable is the province of judicial determination rather
than the legislature, unless the stream is navigable in fact.”

The case of Slovensky v. O’Reilly, 233 S.W. 478 (Mo. 1921) con-
cerned navigation and navigability of a stream. The court held that
the test of navigability of a river, as stated by the Supreme Court of
the United States, is that those rivers are navigable in law when they
are used, or are susceptible of being used, in their ordinary condi-
tion, as highways for commerce, over which trade and travel are or
may be conducted in the customary modes of trade and travel on
water. Another test is whether, in its ordinary state, a stream or body
of water has capacity and suitability for the usual purpose of naviga-
tion, ascending or descending, by vessels such as are employed in
the ordinary purposes of commerce, whether foreign or inland, and
whether steam or sail vessels.

Two years later, in Doemel v. Jantz, 180 Wis. 225, 193 N.W. 393
(1923) a Wisconsin court held that navigability of a stream, for ease-
ment of public travel, extends to the water’s edge and expands and
contracts as stream level rises and falls. Wilbour v. Gallagher, 77
Wash. 2d 306, 462 P.2d 232 (1969), restated the holding of Doemel,
and applied it in the State of Washington.

Non-navigability was addressed in Hobart-Lee Tie (0. v. Gralner,
206 Mo. App. 96, 219 S.W. 975 (1920) . The court held “if a stream is
non-navigable in the sense that the state or government has not the
title to the river bed, then the adjoining landowners’ property owner-
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ship runs to the thread of the stream and such ownership is sub-
servient only to the rights of the public to use the stream as a
highway upon which to float logs, ties, and such other merchan-
dise as the volume of water will carry, and to tie up to the banks
for repairs and to do anything thereon incidental to travel. The
right to use a stream as a highway for floating logs, did not in-
clude the right to use or trespass onto the land of a riparian owner.”
(See Figure 13).

Navigation, Barges and Ferries—Statutory Law

Missouri law specifically regulates the operation of ferry boats,
and specifically favors the use of barges for freight hauling.

Chapter 237, R9Mo, mostly addresses ferries and wharves. Sec-
tions 237.010 to 237.200 govermn the licensing of ferries in Missouri,

Callaway
County

Jefferson
City

-~ M
County = R11 W R 10 W

Figure 13. The “thread of the stream” used as a riverine boundary line. Source: Mo. Dept. of Transportation County
Highway Maps.
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Volume VI, Water Re-
sources Report 50.

rate-setting, and exclusive privileges. Section 237.210, RVo, allows
mmnicipalities to lease wharves or landings. Comercial barge navi-
gation is addressed more conmpletely in the next section, Boundaries
and Interstate Waterways.

The newest Missouri ferry in operation (1996) runs from near
Dorena, in southern Mississippi County, to Hickman, Kentucky, across
the Mississippi River. The Mississippi County Port Authority operates
the Dorena ferry. The Waterways Division of MoDOT provides plan-
ning and technical assistance to port authorities.

Section 237.400, RSMo, calls upon the Governor of Missouri to
work with upstream state governors to establish an interstate com-
pact among Iowa, Kansas, Nebraska, and Missouri for the develop-
ment of the Missouri River for barge traffic. A six-month time limit
was written into the law. Still on the books, no results have been
seen since the passage of this law in 1983.

Sections 70.370 to 70.441, RSMo, establishes the Bi-State Metro-
politan Development District, a compact between Missouri and I11i-
nois for the area avound St. Iouis. Among other things, this facilitates
cooperation in regard to bridges, water supply, sewage disposal,
wharves, docks, harbors, comodity storage for barge shipment, and
other water-related matters.

The Missouri and the Mississippi Rivers are the two major rivers
of Missouri. Since both the Missouri and the Mississippi Rivers are
navigable waterways, employed in interstate commerce, there are
murerous federal laws dealing with them. On the state level, Section
26.130, RSMo, authorizes the governor to designate a state agency to
negotiate with federal agencies, such as the U.S. Coast Guard, and
the U.S. Army Corps of Engineers, in regard to federal projects.?

Navigation on the Missouri River and the Mississippi River is af-
fected by the regulation of ocutflows of water from the six mainstem
flood control reservoirs on the upper Missouri River, and from tribu-
tary reservoirs, such as Harry S Truman Reservoir on the Osage River,
Mark Twain Reservoir on the Salt River, and Smithville Reservoir on
the Little Platte River. These dams are controlled by the Corps of
Engineers. There is a Master Water Control Manual that governs the
operation of the six main stem reservoirs, as authorized by the fed-
eral Flood Control Act of 1944 (embodying the Pick-Sloan Plan) . The
Corps also publishes an Annual Qperating Plan for the Missouri River.

Excursion gambling boats are authorized by Sections 313.800 to
313.850, RSMo. The State Gaming Commission is established by Sec-
tion 313.005, which governs ganbling boats on the Missouri and Mis-
sissippi Rivers. (This authority was transferred to the Gaming Com-
mission from the State Tourism Commission. )

Otherwise, navigation on the Missouri and Mississippi Rivers, as
interstate rivers of caomerce, is governed by federal laws and super-
vised by the U.S. Coast Guard, District 8, New Orleans. The Coast
Guard places the navigational buoys and beacons in the major rivers.
Tt determines when navigation is safe, and can close the rivers to
navigation when conditions are unsafe.
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Bridges— Effects upon Use of Watercourses

While Chapter 234, RSMo, deals with bridges, per se, there are
numerous other sections of statute that also discuss bridges. Many
highway and railroad bridges cross over bodies of water. All road
bridges which cross navigable streams are considered part of the state
highway system, and are maintained by the State Transportation Com-
mission, per Section 227.080, RMo. Railroad bridges across navigable
streams may be built under the terms of Section 388.450, RSMo.

The formation of a corporation for the purpose of building a
bridge or toll bridge, and the use of streets by the bridge corporation,
are regulated under Sections 351.035 and 351.040, RSMo.

Because bridges must have abutments on the shore, and usually
have piers placed in the streambed, cases that related to riparian rights,
property values, access, and obstruction to navigation usually are
pertinent. Three cases cited below touch on ownership issues, fed-
eral overriding rights, and dostruction.

The case of United States v. Chandler-Dunbar Water Power CO.,
229 U.S. 53, 62 (1913) brought out the navigation servitude power of
the federal govermment. The court wrote that “the title of the owner
of fast land upon the shore of a navigable river to the bed of the river,
is at best a qualified one. It is subordinate to the public right of
navigation. [Title to adjacent land, ] however helpful in protecting the
owner against the acts of third parties, is of no avail against the exer-
cise of the great and absolute power of Congress over the improve-
ment of navigable rivers. If, in the judgement of Congress, . . . struc-
tures placed in the river and upon such submerged land are an ob-
struction or hindrance to the proper use of the river for purposes of
navigation, it may require their removal and forbid the use of the bed
of the river by the owner in any way which in its judgement is injuri-
ous to the dominant right of navigation.”

The case of United States v. Chicago, M., St.P. & Pac. R.R., 312
U.S. 592 (1941) addressed navigational servitude, right of access, and
the high water mark. The opinion of the court held that a railroad
company whose road traverses an embankment built up from the
low water mark in the bed of a navigable stream to a level above that
of the ordinary high water mark is not entitled, under the Fifth Amend-
ment, to claim compensation from the United States for the additional
cost of protecting the embankment necessitated by the action of the
Govermment in raising the water level above the natural high-water
mark, by means of a dam, for the purpose of improving navigation.
The power of the Government over navigation covers the entire bed
of a navigable stream, including all lands below the ordinary high-
water mark. Whether title to the bed is retained by State or is ina
riparian owner, the rights of the title-holder are subservient to the
dominant easement [of the U.S.]. (See Figure 14, The “Low Water
Mark.”)

The court ruled, in Weller v. Missouri Lumber & Mining Co., 176
Mo. App. 243, 161 S.W. 853 (Spr. App. 1913) that “any man-made
cdbstruction which prevents travel on an otherwise navigable stream
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is a public nuisance and may be abated by judicial action.” In this
case the court held that, “a jury nmust decide whether or not a stream
isnavicgble.”

Boating and Recreation

Riparian landowners may use, in a reasonable manner, natural
watercourses and artificially created watercourses which have becare
natural with the passage of time for recreational activities such as
swinming, boating, and fishing. Public usage rights are valid for both
public watercourses (navigable under federal law or those with state
or federal ownership of bed) and private watercourses (those which
are flcatable by recreational boats) .2

The Missouri case of Elder v. Delcour, 269 S.W.2d 17 (1954) rec-
ognizes the public right of recreational navigation in all watercourses
that have flow sufficient to float a recreational boat.* “Congress
mendated that Missouri, ” wrote the court, “like marry Midwestern states
created from federal territories,® must recognize free navigability by
the public of the Mississippi and Missouri Rivers, their tributaries, and
portages between them.” This provision was derived from the North-
west Ordinance of 1787, art. IV, 1 Stat. 52 (1789).

Missouri put the free navigability provision into its first three
state constitutions.® However, it was not included in the 1945 state
constitution which is currently in effect.” “Although no longer part
of the state aonstitution, it canbe presumed that the free navigability
provision in the Missouri Organic Act remains in force.”?®

The case of Greisinger v. Klinhardt, 321 Mo. 186 (1928) dealt
with the recreational use of lakes and streams. The court determined
that a riparian has right of access to entire surface of artificial water-
course which became a natural watercourse with passage of time and
that an artificial lake created from a navigable stream retains public
recreatianl rights.

In Sneed v. Weber, 307 S.W.2d 681 (St.L. Mo. App. 1958) the court
held that “the rule to be applied in Missouri, in determining whether
or not a body of water is navigable, is tobe found in the case of Elder
v. Delcour, 364 Mo. 835, 269 S.W.2d 17. To be navigable under the
Missouri rule, the streammust be capable of floating vessels or boats

Missouri is a low water state.

Upland Ownership

)‘ ‘ Upland Ownership

/_/

Low Water

Figure 14. Cross-sectional drawing of a river, showing the meaning of the “low water maxrk” and “low water,” as ogoposed to
“ordinary high water.” Missouri is a lowwater state, in terms of water law.
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as are used in the customary modes of travel in pursuit of commerce.
A stream is not navigable simply because a small boat may be navi-
gated through a tortuous course. To be navigable, a stream must be
navigable in its natural state, waided by artificial means or devices;
waters which may be made floatable only by artificial means are not
regarded as navigable or as public highways.”

Three years later, in Conran v. Girvin, 341 S.W.2d 75 (Mo. En
Banc 1961) the court held that “riparians have the same rights in navi-
gable waters as they do in nomavigable waters with respect to stream
bed and ownership use to the low water level which abuts their lands.?
Title to the beds of navigable streams is in the respective states, wn-
less granted away, subject anly to the reservation and stipulation that
such streams shall forever be and remain public highways, with the
right of Congress to regulate comerce on them. A state may deter-
mine to what extent a riparian proprietor will be given rights over
lands under navigable waters. A riparian proprietor in the state has
title to the shores of navigable streams down to the low-water mark,
and thus the property line between a riparian owner on a navigable
stream ard the state is the low-water mark subject to certain rights in
the public to navigation. ‘Mean low water’ in a navigable stream is
approximately the middle point between the upper and lower ex-
tremes of low water. Title of a riparian owner extends to the low-
water mark, inview of the fact that a riparian owner is entitled access
to the waters.” (See Figure 14, The “Low Water Mark.”)

In Stateex rel. Citizans’ Elec. Lighting & Power (b. v. Lagfellow,
169 Mo. 109, 69 S.W. 374 (1902) the court held that a riparian owner
may not construct or encroach upon a watercourse so as to impede
the public’s right of navigation and travel .

The case of City of Springfield v. Mecum, 320 S.W.2d 742 (Spr.
Mo. Ppp. 1959) established that the right of public navigation ex-
tends to water’s edge. The city of Springfield constructed a dam and
impounded the waters of a navigable river into an artificially created
lake. Prior to creation of the dam the waters of the river were public
waters, the submerged area of its channel was a public highway for
travel and passage by boating and wading, and available to the pub-
lic by unrestricted lawful means. The court held that “owners of land
adjacent to the lake could not prevent the public fromutilizing its
recreaticnal interests attached to the water, up to the water’s edge,
regardless of the location of the original watercourse.”

AGRICULTURAL USES

Watering livestock and irrigation of farmlands are landowner and
riparian rights that are part of the comon law. Case law reinforces
the rights of proprietors to use water for livestock® ard for irriga-
tion.* Statutory law also recognizes the use of water for agricultural
needs.* Reasonable and unreasonable use of groundwater and wa-
ter from a watercourse is decided by the courts on a case-by-case
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basis, with attention given to the quantity of water available, climatic
conditions and the needs and uses of other riparians, with no single
riparian being able to utilize the entire flow or source.*® Diffused
surface water is another source of water for farm ponds, which in
turm are used for livestock water supply and sometimes irrigation.
Missouri courts have not addressed cne’ s rights attached to the use of
diffused surface waters for livestock to the extent that they have for
streams and groundwater .

Irrigation®*— Statutes and Cases

Sections 256.641 to 256.660, RSMo, establish the Socutheast Mis-
souri Regional Water District, and govern irrigation wells in the
Bootheel Region of Missouri. Other wells used for irrigation are cov-
ered in other sections of Chapter 256, RMo, including well-drillers.
Major water users must register with the DNR, DGLS, Water Resources
Program, pursuant to Sections 256.400 - 256.430, RSMo.*

Trrigation has been specifically held as a valid riparianuse.” Like
other beneficial water uses, it is governed by the comparative rea-
sonableness rule.*® Water from either surface or underground sources
for agricultural irrigation is treated, by the courts, as a legitimate ri-
parian landowner use.

The case of Higday v. Nickolaus, 469 S.W.2d 859 (1971) also
alludes to “the overlying owner’s right to use the groundwater is
whether it is for purposes incident to the beneficial enjoyment of the
land fromwhich it is taken.” This statement, by the court, appears to
include irrigation.

The ability to use water for irrigation, like most other private
water use rights, are subservient to commerce and navigation, when
the water supply is a navigable stream. The following case is an ex-
anple.

The case of United States v. Rio Grande Irrigation Co., 174 U.S.
690 (1899) further describes federal power, with regards to navigable
waterways and nomavigable tributaries, to protect navigation. “The
unquestioned rule of common law was that every riparian owner was
entitled to the continued natural flow of the stream; but every State
has the power, within its dominion, to change this rule, and permit
the appropriation of the flowing waters for such purposes as it deems
wise. Congress recognized and assented to the appropriation of wa-
ter in contravention of the cormon law rules; but it is not to be in-
ferred that Congress thereby meant to confer on any state the right to
appropriate all the waters of the tributary streams which unite into a
navigable watercourse, and so destroy the navigability of that water-
course in derogation of the interests of all the people of the United
States.”

Livestock Watering

The use of water for livestock has been discussed in several cases.
While the cases were initiated as damage suits stemming from pollu-
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tion of water supplies, the courts, in finding for the plaintiffs, de facto
validated the water use as “reascnable.”

The judgement in State ex rel. Wear v. Springfield Gas & Elec.
Co., 204 S.W. 943 (Spr. Mo. App. 1918) affirmed the right of a public
official tobring suit to stop and enjoin an industrial polluter of a pub-
lic water supply where the waste had polluted a stream which was
used as a livestock water supply.

Divelbiss v. Phillips Petroleum Go., 272 S.W.2d 839 (K.C. Ct. app.
1954) involved damage suffered by a riparian landowner resulting
from petroleum releases from a pipeline. 2An oil compary permitted
petroleum products to be discharged at a pumping station into a small
creek which crossed privately owned property, causing the pollution
of livestock water supply. The court held that the polluter of the
surface waterway is liable under nuisance laws for the value of the
cows which died, the loss of value of the milk from the cows which
died, the value of the loss of profits from contamination of the milk,
the loss of value for depreciation of surviving cows, and the loss of
profits from lowered milk production of surviving cows.

MAJOR WATER USERS

Major water users, includingmmicipalities and water districts,
are required to register with and submit anmual reports of water use
to the Water Resources Program, DGLS, DNR, Rolla, by the Water
Usage Law, Sections 256.400 - 256.430, RSMo. These sections also
explain the purpose of requiring the information. Section 256.400
gives the following definition.

“Major water user”, any person, firm, corporation or the
state of Missouri, its agencies or corporations and any other po-
litical sukdivision of this state, their agencies or corporations,
with a water source and equipment necessary to withdraw or
divert one hundred thousand gallons or more per day from any
stream, river, lake, well, spring or other water source.

The purpose for this registration is provided in Section 256.405,
RSMo, as “to ensure the development of information required for the
analysis of certain future water resource management needs.” Pursu-
ant to this section, the Water Resources Program compiles the infor-
mation annually to determine reported water usage in Missouri.®

Municipalities

Section 71.287, R¥o, calls for reports of water usage to the Water
Resources Program for gathering data on major water users of the
state, for plarming and other purposes. Section 70.115, RSMo, further
states that cities and comnties may contract with the U.S. govermment
for recreational facilities along rivers. Section 71.287, RMo, mekes
the mnicipal anmual reports voluntary.
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% A bay or mooring basin
connected to the river but
without current of the

river flowing through it.

4 DuCharme and Miller,
p- 39.

Case Law
No cases were identified that pertained to the Major Water
Users Law.

PORTS AND HARBORS

In Missouri, ports and port authorities are found only on the
Missouri and Mississippi Rivers. There are harbors on recreational
lakes (for example, the Lake of the Ozarks, and Lake Taneycomo) .
Some ports have slack-water harbors,*® an example of which is the
Southeast Missouri Regional Port Authority at Scott City.

There are 6 port authorities presently in active existence in Mis-
souri, under Chapter 68, RSMo. These are the Kansas City Port, the
Howard/Cooper Counties Regional Port, the St. Louis City Port, the
Southeast Missouri Regional Port (near Scott City), the New Madrid
County Port, and the Pemiscot County Port. Others are organized,
and in the port plaming stage. (See Figure 15, Missouri Port Authori-
tes.)

The topic of Title VI, RSMo, is County, Township, and political
subdivision govermment. Cities and counties are authorized to form
port authorities under Chapter 68, RSMo. The State Transportation
Commission is charged, in Section 68.065, with developing a state-
wide plan for waterborne commerce, and encouraging coordination
with the state plan. The Missouri Department of Transportation
(MoDOT) has an office that works with waterways and port authori-
ties. Section 68.025, RSMo, lists the powers of a port authority.
MoDOT is authorized to provide grant funding to support port au-
thorities. The State Transportation Comission’s powers relative to
port authorities are gpelled out in Section 68.065.

Case Law

The case of Uhited States v. Rands, 389 U.S. 121 (1967) addressed
federal jurisdiction under navigational servitude and port sites. The
interests of riparian owners are subject to the federal govermment’s
power to control navigable waters and the port-site value of land
condenned for a federal lock and dam is not compensable under the
Fifth Amendment .

POWER GENERATION

Two types of electrical power generation facilities use large quan-
tities of water for power and cooling. Thermoelectric power plants,
nuclear and fossil fueled, use water for cooling and to drive steam
turbines. Hydroelectric power plants, power site dams on rivers, use
ruming water to drive water turbines. Coal-fired thermoelectric plants
produce most of the electricity used in Missouri.®
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A Summary of Missouri Water Laws
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From Water section.

43 DuCharme and Miller,
p- 39.

Statutory Law

Nuclear power plants generally are regulated by the Federal
Energy Regulatory Commission (FERC), but the decommissioning of
such plants is governed by Section 393.292, RSMo. Nuclear power
plants generally take cooling water froma river, and returm most of it
to that river. The only muclear power plant in Missouri at the time of
this writing is located at Reform, in southern Callaway County. This
facility uses water from the Missouri River. It is owned and operated
by AmerenUE.

Hydroelectric power plants also are regulated by the FERC, but
Section 393.030, RMo, deals with the right to take water from a non-
navigable stream, and erect a dam for power generation.** The right
to conderm land for this purpose also is provided in this statute.
Bagnell Dam, forming the Lake of the Ozarks, is an example of a
hydroelectric power dam. It also is owned by AmerenUE. Power gen-
eration is the largest use of water in Missouri.®

Case Law

Most of the following water use for power generation cases were
decided in federal courts, because hydroelectric power generation
usually requires the water flow of a large, navigable river, which cares
under the Commerce Clause of the U.S. Constitution.

Unhited States v. Apgpalachian Elec. Power Co., 311 U.S. 377 (1940)
dealt with navigation, and federal licensing authority. “In determin-
ing the navigability of a river, the federal govermment, through the
powers of the commerce clause, may properly consider the feasibil-
ity of interstate use after reasonable inprovements are made to the
character of the river, such as a dam, and thereby render a previcusly
unnavigable waterway navigable.”

First Iowa Hydro-Elec. Coop. v. F.P.C., 328 U.S. 152 (1946) ad-
dressed federal regulatory powers. “Under the authority of the U.S.
Constitution, the authority of the United States to govern interstate
comrerce, is authorized to make rules preempting state law, a power
which is wholly independent of the question of private ownership. A
federal agency which is authorized by congress to develop hydro-
electric projects on waters subject to the commerce power does not
have to submit to state rules and regulations as to how the water
should be used.”

The case of Namekagon Hydro Co. v. F.P.C., 216 F.2d 509 (7th
Cir. 1954) concerned the consideration of the economic value of rec-
reational opportunities when siting a hydro-power facility. The court
wrote, “when reviewing an application for a license to construct a
facility, the Federal Power Camission considers, among other things,
the unique quality and recreational value of the river. Efforts to at-
tach only monetary values to such recreational interests of unique
and most special types must fail if the purpose is to show all that will
be affected if such recreational resources are impaired or destroyed.
The recreational resources of a unique and most special type fall within
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a wide range as to their local, regional or national importance. The
consideration of public interest is no less because a unique and spe-
cial type recreational resource may have local or regional interest.”

The case of F.P.C. v. Niagara Mohawk Power Corp., 347 U.S. 239
(1954) was about federal jurisdiction and riparian power company
rights. The court held that “the federal Water Power Act of 1920 did
not abolish private proprietary right, existing under state law, touse
waters of a navigable stream for power purposes. Water rights claimed
by a licensee are usufructuary rights to use the water for the genera-
tion of power, as distinguished from claims to the legal ownership of
the ruming water itself and constitute a form of real estate known as
corporeal hereditaments. There is a dominant servitude, in favor of
the United States, under which private persons hold physical proper-
ties dostructing navigable waters of the U.S. and all rights to use the
waters of those streams, but the exercise of that servitude, without
meking allowances for pre-existing rights under state law, requires
clear authorization. Riparian water rights, like other real property
rights, are determined by state law.”

Uhited States v. Twin City Power Co., 350 U.S. 222 (1956) dealt
with federal jurisdiction of navigational servitude. The court held
that “just compensation for lands taken by the United States for navi-
gation improvement does not include the value of water power in
flow of stream.”

The case of Scenic Hudson Preservation Conf., v. F.P.C., 354
F.2d 608 (2d Cir. 1965) involved legal standing for relief of review of
federal licensing application, protection of natural environmental
qualities and historic value from hydropower development, and ac-
tive court involvement in develcoping alternatives. The court wrote,
“economic injury is not a prerequisite for protection or relief where
plaintiffs have shown a direct personal interest in a hydropower de-
velopment proposal. Limiting, however, representation of individu-
als or groups who represent common interests does serve to expe-
dite the administrative process of license application review. The
right of the public mist receive active and affirmative protection at
the hands of the Federal Power Comission during the license appli-
cation and public comment review process. The Commission must
see to it that the record is camplete and must include, as a basic con-
cern during the process, the preservation of natural beauty, and of
national historic shrines, keeping in mind that the cost of a project is
only one of several factors to be considered.”

AMissouri case, F.P.C. v. Union Elec. Co., 381 U.S. 90 (1965)
irvolved federal licensing authority on nomavigable tributaries where
navigation would be affected on the navigable main channel. The
court ruled that “the Commerce power of Congress encompasses the
interstate transmission of electricity without regard to federal aontrol
of tributary streams and navigation. The language invokes full Con-
gressional authority over comerce not merely the regulation of navi-
gation or water commerce.”
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The court ruled, in Nantahala Power & Light Co. v. F.P.C., 384
F2d 200 (4th Cir. 1967) federal licensing authority on non-navigable
streams where navigation is not affected but power is transferred to
another state falls under the Commerce clause rather than naviga-
tiael servitude.

Udall v. F.P.C., 387 U.S. 428 (1967) concerned federal licensing
authority. The court said that “although the issue of federal develop-
ment of water resources must be evaluated by the Federal Power
Commission (FPC) in comnection with its consideration of the issu-
ance of arty license for a hydroelectric project, the determinative test
is whether the project will be in the public interest.”
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Often, watercourses serve as property lines between landown-
ers, as well as boundary lines between govermmental jurisdictions,
such as counties and states. For exanple, the Missouri River is a
boundary for counties across the central part of Missouri (with a few
interesting exceptions, such as that part of Jackson County lying north
of the river). However, just where that boundary or property line is
located is a matter of aonjecture, until it is legally defined. Tnaddi-
tion, the Missouri River, the Mississippi River, the White River, and
others are interstate rivers. Their use for navigation and comerce is
governed by federal law. Riverbed ownership is another topic that
has been addressed by the judiciary.

BOUNDARIES, BOUNDARY WATERS

This section deals with property and boundary lines delineated
by impounded waters and by navigable and non-navigable water-
courses. Property lines that are defined by the position of a stream
affect the property owner’ s rights, and therefore the owner’s ability
touse his land, as well as his fee and tax responsibilities. Boundary
disputes between individual landowners fall almost entirely within
the realm of case law, as discussed below. Boundaries of counties
have been set by statute. Boundary disputes involving state lines
(between states) are more equally addressed by cases and statutes,
and include the creation of boundary negotiation commissions or in-
terstate compacts. The U.S. Supreme Court is the court of original
jurisdiction in disputes between states.

Statutory Law

In Missouri, the names of counties and their boundaries are set
by statute. Many of the counties have some part (s) of their bound-
aries delineated by the course of a river or stream. Land surveyors
utilize Section 46.010, RSMo, for the legal description of the bound-
aries of each county of Missouri. County lines that are riverine-based
are dispute-prone.
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Notably, the state line can be an uncertain thing at some times
and in some places. Section 7.002, RSMo, (formerly RSMo. 7.240) sets
up a mechanism to handle negotiations with the State of Nebraska on
the subject of the boundary with the State of Missouri. The bound-
ary, usually considered to be the Missouri River, has changed course
many times and has been modified by the U.S. Army, Corps of Engi-
neers. Formerly called the Nebraska Boundary Commission law, this
law now is cited as the Missouri-Nebraska Boundary Compact, last
amended in 1997. Landowners along this boundary have been
troubled for some time by the question of to whom (what jurisdic-
tion) topay property taxes. This statute was first enacted in 1990. A
similar law to resolve boundary disputes was enacted by the Nebraska
Legislature, in 1998.' The Nebraska and Missouri compact was signed
by President Clinton on Nov. 12, 1999, and set the boundary between
Nebraska and Missouri as the centerline (the thread) of the Missouri
River except for the ground known as McKissick’s Island, a part of
Nemaha County, Nebraska, per a U.S. Supreme Court decision ren-
dered in 1904.* The Land Survey Program, Division of Geology and
Land Survey, Missouri Department of Natural Resources, has surveyed
the negotiated boundary with Nebraska.? (See also Appendix 5, Re-
cent Legislative Action, 1998, Nebragka.) *Surveys and maps are on
file with the Secretaries of State of the two states and aogpies are avail-
able from DNR/DGLS, P.O. Box 250, Rolla, MO 65402.

Background to Boundary History of the Missouri River

The recent history of the river is worth mentioning. The prob-
lem regarding the Nebraska boundary is intertwined with the work
of the Corps of Engineers, in making the Missouri River more easily
navigable in the 20™ Century. Where formerly the river had what is
termed a “braided charmnel, ”* with numerous islands and swift, muddy
flows,* the boundary was agreed upon in the 19* Century as follow-
ing the major “thread of the stream.”® The Missouri River became an
interstate boundary in 1820, revised after the Platte Purchase of In-
dian lands in 1836. There was a major avulsion in the 1867. The
Corps began changing the river about 1879. Between 1879 and 1954,
human actions (engineering works) and natural events (floods) short-
ened the river by 45.6 miles.®

Floods and droughts have been common in the Missouri River
Basin. Shallow-draft steamboats have navigated the Missouri River
since 1819, eventually reaching as far upstream as Fort Benton, Mon-
tana.” Stearboat traffic probably peaked about 1880.% The Missouri
River was once nicknamed the “graveyard of steamboats” due to dif-
ficulties of navigation.® The Flood of 1844 was said to have been the
greatest known flood in the Lower Missouri River Basin.'® However,
the Great Flood of 1993 is generally conceded to have equaled or
surpassed it' in places. The drought period of the 1930s in the Mis-
souri River Basin was of longer duration and more devastating than
any previously recorded. During the entire period, precipitation av-
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eraged 14 percent below normal, and was 30 percent below normal
for two years. In some localities, the deficit was even more severe.®?

Before the federal Pick-Sloan Plan was adopted (as the Flood
Control Act of 1944%), there were usually two annual rises in the
Missouri River.® The “April Rise” resulted from spring rains and Great
Plains snowmelt. The “June Rise” (which sometimes came in July)
resulted from Rocky Mountain snowmelt. The Missouri River was
notorious for riverbank sloughing,® island formation, erosion, accre-
tion, and channel changes, with the river doing most of its “work”
during high water stages (high flows). Of course, sore years there
were low flows due to drought. The Pick-Sloan Plan included, among
other things, building dams to impound reservoirs to hold back flood-
waters, and to release impounded waters for low flow augmentation,
to help navigation and water supply in the Lower Missouri Valley
during droughts.®

The Corps of Engineers, in working to improve navigation on
the Iower Missouri River, chose the “straightest” chamnel lines pos-
sible for improvement, and closed off “side chamnels” so that they
would £ill with silt. The chammels chosen for inprovement were helped
by “river training works” such as rock revetments and wing dikes, to
help keep the river from changing its channel and to direct the en-
ergy of the river toward the center, thereby deepening its own chan-
nel so that towboats and barges could reach the head of navigation
(below Gavin’s Point, South Dakota). The straightest chamnel lines
chosen by the Corps of Engineers for improvement were not always
the interstate boundary lines on the maps of the time, leaving state
boundary lines in strange places.

Section 46.010, RMo, deals with the situation when a watercourse
boundary (deemed to be the middle of a river, called the “thread of the
river”) determines a political (county) boundary. Saretimes rivers form
county boundaries, inwhole or inpart. (See Figure 12.) Changes in
river courses have saretimes left the legal boundary far fram the present-
day river chammel. The section on avulsions, below, provides more in-
formation on charmel changes. (See Figure 18.)

Case Law

Under riparian doctrine, individual riparian rights are vested in,
and arise from, the ownership of land that abuts the body of water, or
the land that the body of water crosses. Title and ownership are in
the land, rather than the water. Widely accepted under common and
case law, when a boundary line is identified on property records as
“following the thread of the stream” and a sudden change in the course
of the stream takes place (avulsion), the boundary line remains with
the path of the old stream bed. However, following the same sce-
nario, when the path of the stream changes gradually over time (by
erosion and accretion), the boundary line follows the path of the
changing stream bed. These topics are more fully discussed in the
following cases.?
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Figure 16. River Dynamics I: Riffle-Pool Conplex -- A. Profile View, and B. Plan View, showing how many streams and
streambeds interact. Source: Dunne, Thomas, and Lecpold, Luna, Water in Envirommental Planning, Freeman and Co.,

New York, 1978, p. 626.

Stream Bed Boundaries

In the case of Bratschi v. Loesch, 330 Mo. 697, 51 S.W.2d 69
(1932) the court clearly addressed streambed boundaries. The court
held that “where a non-navigable stream of water constitutes the di-
viding line between two tracts of property, absent reservation in deed
showing contrary intent, the possessor on each side owns to the thread
of the stream. Where a change in the course of the stream forming
the boundary between the properties is slow and gradual, the bound-
ary line changes with the course of the stream, the thread of which
contimues to be the boundary line.”

The holding was furthered in the case of Brown v. Wilson, 348
Mo. 658, 155 S.W.2d 176 (1941) . “Where a nonnavigable stream of
water constitutes the dividing line between two tracts of land, the
possessor an either side, absent contrary restrictions or reservations
in his deed, holds to the center of the thread of the stream. Where a
subsequent change in the course of the stream is by the slow and
gradual process of accretion, the boundary line changes with the
stream, entitling the one owner to whatever is added to his land by
reason of accretion. When the stream changes its course suddenly or
in such marmer as not to destroy the identity of the land between the
two charmels or to render it incapeble of identification, the process is
not cne of accretion and the boundary line remains as it was before
the change, in the chamnel of the stream.”

In a more recent case, Skinner v. Osage County, 822 S.W.2d 437
(1991) the court system addressed the boundary question on a non-
navigable river. The courts based their decision on past cases, hold-
ing that “on a non-navigable river, the riparian owners own title to
the bed of the river to its central line or thread. The title toan islard
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in the stream follows title to the land boundary where it is found.
Title to an island formed by vertical accretion in a nomavigable river
is with the riparian owner.”

Boundaries and Navigable Watercourses

Four mejor rivers serve as state boundary lines for Missouri. The
entire easterm boundary of the state is defined by the Mississippi River
(except for avulsions) . The Missouri River forms the state line in the
northwest with Nebraska and Kansas, the St. Francis River forms the
western boundary of the “Bootheel” with Arkansas, and the Des
Moines River defines the Towa state boundary line in the northeast
corner of Missouri.®® In total, Missouri has approximately 700 river
miles of state boundary waters.

In the case of Benson v. Morrow, 61 Mo. 345 (1875) the court
reached decisions on the determination of navigability of streams and
on ownership of lands along those streams. “Under the acts of Con-
gress and the decisions of the United States Supreme Court (7 Wal.
272) the ancient doctrine distinguishing navigable and non-navigable
rivers by their position above or below tide water, is done away with,
and the Missouri River is a navigable stream,” wrote the court. “And
hence, as in other cases of navigable rivers, the proprietor of land on
its banks owns only to the water’s edge. The terms ‘avulsion’ on the
one hand, and ‘gradual and imperceptible accretion’ on the other,
may with propriety be dispensed with in speaking of alluvion formed
by the Missouri River. 2An unnamed and undisposed of island in the
Missouri River belongs to the United States and if alluvion forms
thereto, comecting with another privately owned island, the private
owner does not become the owner of the alluvion so formed. How-
ever, if alluvion forms from the owned island to the nameless island,
then the owner becomes entitled to ownership of the nameless is-
land by accretion.”?

In the case of Cooley v. Golden, 117 Mo. 33, 23 S.W. 100 (1893)
the court found that landowners adjacent to a federally navigable
stream do not have ownership rights which extend to the middle of
the stream, but rather only to the water’s edge. When either a navi-
gable or nomnavigable stream suddenly changes course, creating a
new chamnel, the owner of the shore does not acquire title to the
abandoned chanmnel. Land which abuts a large navigable river, such
as the Missourdi River, passes in title anly and anly to the water’s edge,
but vests title to land beneath the water with the state. When an
island forms in a navigable river and by accretion is united to the
mainland, the owner of the mainland does not acquire ownership of
the island, but rather only to accretions formed fromhis land.

Three years later, the courts confirmed portions of Cooley in the
case of Hahn v. Dawson, 134 Mo. 581, 36 S.W. 233 (En Banc 1896) by
holding that the riparian landowner does not take title to islands
formed in navigable waters.?

This line of judicial reasoning was sustained and further devel -
oped in Peterson v. City of St. Joseph, 156 S.W.2d 691 (1941) in which
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the court addressed property boundaries, and accretions to land alang,
and islands in, a navigable waterway. Peterson claimed 87.31 acres
of land were formed from the Missouri River by accretion to an island
or by abandonment of an adjacent old river channel, the island be-
longing to Buchanan County, from whom he received patent title.
The City of St. Joseph claimed the tract of land, lying next to the city
airport, was formed by accretion to the airport lands and claimed title
to land on these grounds. The court held that, “accretions must, as a
rule, in their formation, preserve uninterrupted contiguity with the
shore of a stream in order that the owner of the land bordering on the
stream may claim ownership of the new lands, and hence alluvion
can not becare an accretion to land by extending itself until it reaches
the land, except where the title to the land extends to the center of
the stream. Riparian owners along the Missouri River own to the
water’s edge only, since it is a navigable stream. As such, riparian
owners may claim accretions only where gradual and imperceptible
and contiguous with their land at the water’s edge. Islands forming
in the stream, continuing until they unite with the main bank is not
an accretion.”

In the more recent case of Volkerding v. Brooks, 359 S.W.2d 736
(Mo. 1962) the court ruled that “by acts of the General Assenbly,*
lands belonging to the State and formed by recession and abandon-
ment of old beds of lakes and rivers were granted and transferred to
the counties in which the lands were located. A riparian owner owns
to the low water mark on navigable streams.?* Where there were
accretions to land on both sides of a navigable stream until both shores
met, title by accretions would not extend beyond the point of meet-
ing.” (See Figure17.)

Accretions

Each state has its own rules, but the general legal effect of accre-
tion is that the riparian landowner assumes possession of land made
by the process called accretion.® Accretions can occur by the natural
processes of erosion and deposition in streams and rivers. Also, the
process can be caused or accentuated by human intervention. For
Missouri, accretion occurs in alluvial streambeds, that is, strearbeds
that have been made by the stream itself over geologic time, carrying
and depositing sediment, and then eroding that sediment to carve its
flow lines. “Natural rivers donot flow at constant discharge rates. As
the flows over the years increase and diminish, the rates of erosion
and accretion are changing all the time and at different places along
the banks.”** (See Figures 16 and 17, River Dynamics I and II.)

The curves in the path of the channel of a stream (or the flow
lines) are called meanders. Meanders tend to migrate by eroding
concave banks and depositing the sediment on convex banks.® The
word, alluvium, means sediment deposited by water. Sometimes it is
spelled, alluvion, usually in legal works, where it means, “sedimen-
tary material .”*

Flowing water tends to pick up sediment. The sizes of the par-
ticles of sediment that a river can carry depend on such factors as the
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Figure 17. River Dynamics II: Erosionand Accretion. Nen-meandering, or “straight” rivers are not perfectly straight. They
do have deep and shallow places called, respectively, pools and riffles. Sometimes riffles are subnmerged, and sometimes
riffles are visible (at low flows) . The distances between pools ard riffles depend in part an the geology of the charmel, ard
in part on the grade (or slope) of the charmel. As the river or stream flows around bends, inertia causes erosion an the

autside of the bank, and deposition an the inside of the bank, creating concave or cawvex

shapes. If the geology allows it,

these actions lead to meandering. Most meandering occurs in the alluvium of the riverbed, the sediment laid down by the

river itself. Generally, the more gentile the slope, the greater the tendency to meander.

volure of flow and the velocity of flow. “More particles are picked
up (eroded) where the velocity is the highest— the situation usually
found along the cutside of curves in the flow. Where the velocity of
the water slows down, the particles tend to drop to the bottom. The
velocity is lower where there are deeper pools” or near the inside of
the bends. In uniformbed material the entire meander will tend to
travel down the valley and cutward. Consider the area on the inside
of a meander as it tends to move down valley in this manner: There
is deposition on the inside of the curve which is called accretion.

“"As the river bank under accretion is forming, the localized di-
rection and quantity of the flow is simultaneocusly changing some-
what. With each change in direction some material is cut away and
re-deposited. ®

“The slow deposit of soil that is made grain by grain by the ac-
tion of water is called accretion. The legal significance is that the
owner is allowed to take ownership of the accretions to his riparian
lands unless held otherwise by a court of law or by statutory law. “*

Along the Missouri and Mississippi Rivers, it is recognized that
accretions of land can occur because of the placement of artificial
devices in the river. For example, what the Corps of Engineers calls
“river training works, ” including wing dikes made of large rocks, have
been built along the shores of these two rivers for the purpose of
shifting the current toward the center of the river, thereby deepening
the charmel for the benefit of navigation. Sediment is carried by the
flow of the river, and when the current slows, downstream of the
wing dikes, the sediment is deposited along the shore. That, and the
deposition of sediment during overbeank flooding, has , over the years,
filled marty areas along the river.®

Avulsion

Avulsions (saretimes spelled evulsions) merit consideration of the
physical forces that cause such a change. “Most avulsions occur in val-
leys which amnsist of sediments that the river itself has dgposited in geo-
logic timespast. Such rivers are referred to as alluvial rivers.

James Simpson, in his book, River & Lake Boundaries, writes,
“"Rivers that have a relatively flat slope and which are flowing in their

157

(After Dume ard Iecpold.)

¥ As pertaining to the
characteristics of stream
hydrology, pools are
typically areas of deeper,
slower flowing water as
opposed to riffles, and are
determined by the
relative quantity of flow,
width of stream, and the
relative depth of water at
a certain point on the
stream at a given time —
Dunne and Leopold,
Water in Environmental

Planning, p. 622-27.
% Simpson, p. 158.

* Simpson, p. 159.

% Simpson, p. 160.

3 Changes in channel
morphology, from The

Galloway Report, p. 54.

2 Simpson, p. 120.



A Summary of Missouri Water Laws

Property
Owner #1

Property Li

Crevasse occurs here |

Property
Owner #1

A

Property
Owner #2

Property
Owner #2

Property
Owner #1

Island
Remains

Property
Owner #1

Three days later

Figure 18. River Dynamics ITI: The Process of Avulsion -- A. Plan View, Before the Avulsion Occurs, and B. Plan View, After
the Avulsion Occurs. Source: Simpsan, p. 120.
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own sediments generally develop S-shaped curves, called meanders.
Especially where the current strikes a bank more resistant to erosion,
the S-curves gradually grow tighter and tighter over periods of years
until, sometimes, an upstream curve gets close to a similar down-
stream curve. (See Figure 18, River Dynamics IITI.)

“A classical avulsion beging when such an upstream curve fi-
nally opens a cut into the downstream bend. That is the begimning of
an avulsion.

YAt the instant of the breakthrough there is an immediate differ-
ence in water level between the two bends. ...the velocity through
the breach may be up to 20 times the normal velocity of flow. This
higher velocity greatly increases the river’s erosive ability and power
to carry sediment downstream.

“If the soil at the site of the breach is easily eroded, the high
velocity flow will erode the breach until it approaches the average
river width in a matter of hours..."*

Case Law

In the 100-plus year old case of Nebraska v. Iowa, 143 U.S. 359
(1892), the U.S. Supreme Court gives this definition of avulsion.
“Where a stream, which is a boundary, from any cause suddenly aban-
dons its old and seeks a new bed, such change of channel, termed
avulsion, works no change of boundary; the boundary remains as it
was, in the center of the old chammel, although no water may be flow-
ing therein. "

In this case, Nebraska had claimed that the banks of the Missouri
River (the river forming the interstate boundary) were so unstable that
the comon law rule of avulsion should not apply. Immediately up-
stream from Omaha, Nebraska, an oxbow bend was created quickly by
the river, ard then cut through by the river in an avulsion, leaving the
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previously Iowa land on the Nebraska side of the charmnel. Nebraska * simpson, p. 126.
claimed that Towa should not get to keep the lard left an the west side of
the river. The court held, ... [T1he anly thing which distinguishes this
river fromother streams, ...is in the rapidity of the charnge caused by the ¥ Simpson, p. 150.
velocity of the aurrent; ard this in itself. . . works no change in the prin-

ciple underlying the rule of law in respect thereto.” The court held that * Simpson, p. 151.
the rule of avulsion applies on the Missouri River and that the abandon-
ment of an ox-bow channel caused the boundary to remain fixed in its
former location.® This “islarnd,” as well as the renmant lake left behind,
are called Carter Iake, today. (See Figure 19, Carter Lake, Iowa.)

Another federal court case that defines avulsion is Bauman v.
Choctaw-Chickasaw Nations, 333 F2d. 785 (1964). That decision
describes an avulsive change and the legal impact of it as, “A sudden
change in the chamnel of a river, as occurs in the case of avulsion,
does not affect title to the lands thus transferrved from ane side of the
river to the other.

“The major factor in the navigable river will be the state owner-
ship of the bed, which depends in turn on state law” unless it is an
interstate boundary.” “Nomavigable river avulsion limits are rela-
tively easy. Each upland owner already owned to the center of the
stream before the avulsion so there is no third entity, the State, in-
volved” in ownership of submerged (or now dry) lands.*® “Because
each state’s laws control the legal effect of a river chammel change,
legal advice is an absolute must.”*

3 Simpson, p. 139.

% Simpson, p. 139.
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Figure 20. A. - Kaskaskia Island, T1linois, an the Missouri side of the Mississippi River, and B.- Rosecrans
Airport, St. Joseph, Missouri, an the Kansas side of the Missouri River. Source: Missouri State Higtway Mep.
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Some examples of avulsions in Missouri include Kaskaskia Is-
land, T1linois, located on the Missouri side of the Mississippi River
near St. Mary in Ste. Genevieve County, and Rosecrans Airport, St.
Joseph, Missouri, located on the Kansas side of the Missouri River
near Elwood, Kansas. The latter avulsion occurred in the Missouri
River Flood of April, 1952. (See Figure 20.)

SUBMERGED LANDS

Individual ownership of submerged lands, such as streambeds
and lakebeds, is addressed in case law. Property lines typically are
determined by land ownership as defined by common law. Naviga-
bility of the stream is a critical determining factor of streanbed own-
ership. The case laws cited provide an overview of the judicial hold-
ings on this subject. Individual property boundary lines sometimes
follow county boundaries. The Missouri statute that addresses the
matter of county boundaries, as determined by watercourses, is Sec-
tion 46.010, RSMo: “Whenever a county is bounded by a watercourse,
it shall be construed to be the middle of the main chamnel thereof;
and range, township and sectional lines shall be construed as con-
forming to the established surveys.” (See Figure 13.)

Case Law—Lakes

In Missouri, there are natural ox-bow lakes, but most other
lakes are actually reservoirs of ane kind or ancther, ranging from small
farm ponds to very large Corps of Engineers reservoirs. Man-made
reservoirs generally consist of a dam aonstructed across a main feeder
stream. The reservoir area of a constructed lake typically floods the
waterway and low lying areas adjacent to the watercourse. Property
lines based on the thread of the stream would, when a lake is im-
pounded over those property lines, remain, and title to the new lake
beds are as before they became lakes.

In Kirkpatrick v. The Yates Ice Co., 45 Mo. Ppp. 335 (K.C. App.
1891) the court held that on umavigable lakes, each riparian owns to
the center of the lake unless title to the lake bed has been separately
identified as though it were dry land. This case involved Bean Lake
in Platte County, declared non-navigable in law by the court. The
court held that “where lakes have been surveyed and ‘sectionized’ by
the general government, the abutting owner’s boundary would be
confined to the literal terms of his deed.” Title to the water’s edge,
the court said, “applies anly to the great lakes [sic] .”

With regard to impounded waters, the courts held, in the case of
Bradley v. County of Jackson, 347 S.W.2d 683 (1961) that “riparian
rights arise from ownership of land abutting water. Owners of prop-
erty which abut an artificial lake acquire littoral rights® to lake use
for recreational and domestic purposes. Riparian rights arise from
ownership of land abutting water and are incident of such ownership
of ‘upland’ regardless of ownership of submerged lands. Easements
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4 “an instrument in
writing which conveys an
interest in land from the
grantor to the grantee;
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effect a transfer of realty;
[its] main function is to
pass a title (or right to
possess) to land” -Gifis.

* Cooley v. Golden, 117
Mo. 33, 23 S.W. 100
(1893) .

and conveyance of right-of-ways [sic] by owners to others, whose
purpose is construction of an artificial lake, does not preclude use
and enjoyment of the lake by owners whose property abuts the water’s

Case Law— Rivers and Streams

Typically, a property line is where it has been surveyed and le-
gally identified on the deed® to the land. Iacking a more definitive
description, an nomavigable rivers, usually the riparian property line
is the center of the streambed (a line beneath the “thread of the
stream”) . On the larger rivers that are deemed navigable, the prop-
erty line is the low water mark, with ownership of the streambed
vested in the state or the comty. ILandowners adjacent to a navigable
stream do not have ownership rights which extend to the middle of
the stream, but rather cnly to the water’s edge.®

Hobart-Lee Tie Co. v. Grabner, 206 Mo. RApp. 96, 219 S.W. 975
(1920) concerned non-navigable waters, and ownership of stream bed.
“If a stream is non-navigable in the sense that the state or govern-
ment has not the title to the river bed, then the adjoining landowners’
property ownership runs to the thread of the stream and such owner-
ship is subservient anly to the rights of the public to use the stream as
a highway. In a case where land is patented to a riparian owner by
the government, and part of it is washed away and it is afterwards
restored by accretion, the riparian owner acquires the title thereto.
The right to use a stream as a higimay for floating logs, the adjoining
owners’ ownership running to the thread of the stream, did not in-
clude the right to land and haul logs or ties over the land of a riparian
owner to a highway.”

In the case of Conran v. Girvin, 341 S.W.2d 75 (Mo. En Banc 1961)
the court held that “riparians have the sare rights in navigable waters as
they do in non-navigable waters with respect to stream bed and cwner-
ship use to the lowwater level which abuts their lands. Title to the beds
of navigable streams is in the respective states, unless granted away,
[ard are] subject anly to the reservation and stipulation that such streams
shall forever be and remain public higmways, with the right of Congress
to regulate comerce on them. A state may determine to what extent a
riparian proprietor will be given rights over lards under navigable wa-
ters. Ariparian praorietor in the state has title to the shores of naviggble
streams down to the low-water mark, and thus the property line be-
tween a riparian owner on a navigable stream and the state is the low-
water mark subject to certain rights in the public to navigation. ‘Mean
low water’ in a navigable stream is approximately the middle point be-
tween the upper and lower extremes of low water. Title of a riparian
owner exterds to the low-water mark, inview of the fact that a riparian
owner is entitled to have access to the waters. Accretion is the gradual
increase of riparian land causing what before was covered by water to
becore dry land.”

Utah v. United States, 403 U.S. 9 (1971) is a federal case which
produced the “equal footing” rule: Ownership of stream beds origi-
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nally located in U.S. territories passed to the state upon its admission
to the union.

INTERSTATE WATERS

Streams flow across individually owned property boundaries, and
as a result, are utilized pursuant to state law according to the needs
of the riparian land owners. Inmuch the same way, interstate rivers
flow across state jurisdictional boundaries and are utilized pursuant
to federal law, and when not in conflict with federal law, state law.
The White River is an example of a river that flows back and forth
across state boundaries. The Missouri River flows through or forms
the boundaries of seven states. The state of Missouri is the farthest
downstream Missouri River state, as the Missouri River empties into
the Mississipoi River just north of St. Louis. The portion of the Missis-
sippi River, from its headwaters in Mimmesota to its confluence with
the Chio River, just south of Cape Girardeau, is known as the Upper
Mississippi River and flows through or forms the boundaries of five
states. The ILower Mississippi River begins at its confluence with the
Chio River and empties into the Gulf of Mexico, south of New Or-
leans, crossing or forming the boundaries of seven states. The south-
west corner of Missouri drains west into Oklahoma and south into
Arkansas to the Arkansas River, and the south central part of the state
drains south into Arkansas to the White River. The western boundary
of the “Bootheel” area of Missouri with Arkansas is formed by the St.
Francis River. Numerous small rivers and streams flow from Iowa,
Kansas and Arkansas into Missouri and from Missouri into Kansas,
Cklahoma and Arkansas. Missouri is upstream to six other states and
downstream to eleven states.*

As a result of its location as both an upstream and downstream
state, Missouri has certain rights and expectations as well as respon-
sibilities pertaining to interstate water quantity and quality. As wa-
tercourses cross state lines, their waters are subject to different juris-
dicticnal laws concerning their use and management. A legal use of
stream water in one state may not necessarily be legal in another
state only a few feet up or down stream. Certain federal laws apply
to interstate rivers regardless of state boundaries. Much of the law
dealing with interstate water is focused upon commerce and water
quality of rivers and streams. This section addresses the rights, re-
spansibilities and jurisdictional authority of states and the federal
govermment pertaining to interstate water.*

Statutory Law

The Missouri and the Mississippi are the two major rivers of Mis-
souri. Since these both are navigable waterways, employed in inter-
state comrerce, there are numerous federal laws dealing with them.
On the state level, Section 26.130 authorizes the governor to desig-

163

Boundary and Interstate Waters

+ Vineyard, Water
Resource Sharing, pp. 1-2
and 9.

* For additional informa-
tion on this topic please
refer to Instream Uses and
to Water Resources
Sharing— The Realities of
Interstate Rivers, State
Water Plan Volume VI,
Water Resources Report
Number 50, 1997.



A Summary of Missouri Water Laws

nate a state agency to negotiate with federal agencies in regard to
federal projects. Where these projects primarily concern flood con-
trol and navigation, the primary agency to lead this function is the
Department of Transportation (MoDOT) .

The White River

2n exanple of an interstate river that does not form a boundary,
but rather crosses and recrosses the boundary of Missouri, is the White
River, which rises in nortlwestern Arkansas, and winds its way north-
ward, eastward, and southward on its way to the Lower Mississippi
River. On its way, the White River is danmed several times. A dam
west of Eureka Springs, Ark., impounds the waters to form Beaver
Lake. Another dam west of Branson, Mo., forms the impoundment
known as Table Rock Lake, part of which extends across the state
line into Arkansas. Downstream (east) of there, near Forsyth, Mo., a
small rnn-of-the-river hydroelectric power dam mekes the White River
into a stillwater called Lake Taneycomo. Farther downstream, a dam
at Bull Sheals, Ark., creates a reservoir called Bull Shoals Iake, part of
which extends across the state line into Missouri. All of these dams
were built with hydroelectric power generators. The major uses of
these lakes are for water recreation and power generation. Below
the lakes are coldwater fisheries, where anglers catch trout. Because
of the way water is released from these major reservoirs, low levels
of dissolved oxygen in the water has been a problem (fish require
certain levels of dissolved axygen to breathe) that has been the sub-
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ject of murercus interstate meetings and discussions. (See Figure 21,
The White River.)

Case Law

Pursuant to the U.S. Constitution, the federal government has
the power to regulate the commercial use of navigable waters of the
United States. Waters subject to federal navigation jurisdiction in-
clude: 1) waters which are presently used for commrercial navigation
in interstate waterborne comrerce, 2) waters historically used (such
as by fur traders in cances, by keelboats, or by sawlogs floated to
market) for commerce, and 3) waters which are “susceptible of navi-
gation” and can be made navigable by feasible improvements at rea-
sanable cost. The mere ability of the watercourse to float recreaticnal
boats does not, inand of itself, establish federal navigability for fed-
eral regulatory purposes.®

Federal navigational jurisdiction in navigable waterways extends
to the ordinary high water mark of the stream, excluding overflow
waters which top adjacent banks and flood surrounding lands. Fed-
eral navigational jurisdiction includes the authority to regulate the
permanent anchoring of vessels to the beds of navigable streams, the
authority to regulate access to a federally navigable waterway, the
authority to regulate structures in the federally navigaeble watercourse,
ard the authority to require permits for fills and structures in the navi-
gable waterway which extend into the stream beyond the ordinary
high water mark.*

Missouri, under state comon law, recognizes the rights of ac-
cess, mooring, and “wharfing ocut” of riparian landowners whose prop-
erty abuts the navigable waterway, however these rights canmot un-
reascnably interfere with the same rights held by other riparians or
the public’s right of navigation. Missouri riparian landowners carmot
construct piers beyond the ordinary low water mark on navigable
streams. The public does not have the right to cross private land to
gain access to a public waterway, as in doing so, a private trespass
would be conmitted. State and state sanctioned governmental enti-
ties may acquire access to public waters across private property by
purchase of easement or by condemnation and subsequent payment
for “takings.”¥ The following cases focus on the rights and restric-
tions attendant to comerce and navigation, and the rights and ex-
pectations pertaining to use of interstate flows.

Federal Navigation

The foundations of all law dealing with commerce, navigation,
and interstate water are based on the Commerce Clause, Article I,
Section 8, Paragraph 3 of the United States Constitution, “The Con-
gress shall have power . . . to regulate commerce with foreign na-
tions, and among the several States, and with the ITndian tribes.”

The linkage of navigation to commerce is found in the case of
Gibbons v. Ogden, 22 U.S. 1 (1824) where U.S. Supreme Court Chief
Justice Marshall wrote, “all America understands, and has uniformly
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* United States Constitu-
tion, Art. ITI, §2, f1: “The
judicial power shall
extend to all cases, in law
and equity, arising under
this Constitution, the laws
of the United States, and
treaties made, or which
shall be made, under their
authority; to controversies
to which the United States
shall be a party; to
controversies between
two or more states,
between a State and
citizens of ancther State,
between citizens of
different states.”

understood, the word commerce to comprehend navigation . . . and a
power to regulate navigation is as expressly granted as if that term
had been added to the word commerce. If commerce does not in-
clude navigation, the government of the Union has no direct power
over that subject . . .”

Over the years many cases have addressed various aspects of
interstate water and the associated rights of individuals and states.
Due to its very nature, interstate water cases are heard in the federal
court system rather than at the state court level .*® For purposes of
comprehensiveness, the topics of commerce and navigation will be
discussed concurrently with interstate water.

Another early federal case addressing the Constitutionally de-
fined areas of commerce, navigation and state police powers was
Wilson v. Black Bird Creek Marsh Co., 27 U.S. (2 Pet.) 105 (1829).
“Tn the absence of conflicting legislation by Cogress, ” wrote the court,
“there is a residuum of power held by the state to make laws govern-
ing matters of local concern which nevertheless in some instances
may affect interstate commerce or even to some extent regulate it.
States may regulate matters of local concern, if local in character and
effect, and its impact on interstate commerce does not seriously in-
terfere with its gperation and the consequent incentive to deal with
themnationally is slight. Such state statutes have been generally held
to be within the purview of state statutory authority.”

In Gilmen v. Philadelphia, 70 U.S. (3Wall.) 713 (1865) the Supreme
Court addressed “navigational servitude” and federal power to restrain
interference with navigation. The court held that “the power to regulate
commerce comprehends the control for that purpose, and to the extent
necessary, of all the navigable waters of the U.S. which are accessible
fram a state other than those on which they lie; arnd includes, necessar-
ily, the power to keep them gpen and free from any dostruction to their
navigation, imposed by the states or otherwise. It is for Congress to
Jetermine when its full power shall be brought into activity, and as to
the regulations and sanctions which shall be provided. Congress may
inpose whatever it shall deem necessary, by either general or gpecial
laws. It may regulate all bridges over navigeble waters, ramove offerd-
ing bridges, and punish those who shall thereafter erect them.”

Gibson v. United States, 166 U.S. 269 (1897) dealt with the ripar-
ian owner’s right of access to a watercourse. “Riparian ownership on
navigable waters is subject to the doligation to suffer the consequences
of an improvement of the navigation, under an act of Congress, passed
in the exercise of the dominant right of the government in that re-
gard, " wrote the court.

The court addressed congressional commerce clause powers and
state regulatory powers in the case of F.P.C. v. Oregon, 349 U.S. 435
(1955) stating that “the camerce clause of the U.S. Constitution su-
persedes state regulatory authority.”

The case of F.P.C. v. Union Elec. Co., 381 U.S. 90 (1965) dealt
with federal licensing authority on nommavigable tributaries where
navigation would be affected on the navigable main channel. Here,
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the court held that, “the Commerce power of Congress encompasses
the interstate transmission of electricity without regard to federal am-
trol of tributary streams and navigation. The language invokes full
Congressional authority over commerce, not merely the regulation of
navigation or water commerce.”

Navigation and federal licensing authority were addressed by
the court in United States v. Appalachian Elec. Power Co., 311 U.S.
377 (1940) . The court held that, “in determining the navigability of a
river, the federal government, through the powers of the commerce
clause, may properly cansider the feasibility of interstate use after
reascnable improvements are made to the character of the river, such
as a dam, and thereby render a previously unnavigable waterway
navigable.”

The court dealt with questions of navigational servitude and fed-
eral power to restrain interference with navigation in Uhited States v.
Coanbs, 37U.S. (12 Pet.) 72 (1838) . “Pursuant to the Comerce Clause,
Congress possesses the power to punish offences. The power to regu-
late commerce includes the power to regulate navigation as comnected
with the comerce with foreign nations and among the several states. It
does not stop at the mere boundary line of a state, nor is it confined to
acts doxe on the waters, or in the necessary course of navigation thereof.
Tt extends to such acts done on land which interfere with, dostruct, or
prevent the due exercise of the power to regulate camerce and navi-
gation with foreign nations and among the states. Any offense which
thus interferes, dostructs, or prevents such camerce and navigation,
though done on land, may be punished by Congress, under its general
authority to make all laws necessary and proper to execute their del-
egated aonstituticnal powers.”

State Navigational Jurisdiction

Distinguished from federal navigation, state navigation rights are
deemed to be, “the public right to use streams capable of floating
recreational boats.”* However, “the state public right of navigation
does not extend to those streams which are rendered floatable only
by an artificial means and can only be reached with effort through a
‘tortuous course’ .”* The Missouri River was specifically acknowl-
edged by the Missouri Supreme Court as a navigable stream in 1875.%

In Slovensky v. O’Reilly, 233 S.W. 478 (Mo. 1921) a Missouri court
affirmed its concurrence with the federal navigability test of a river,
“as stated by the Supreme Court of the United States, is that those
rivers are navigable in law when they are used, or are susceptible of
being used, in their ordinary condition, as highways for commerce,
over which trade and travel are or may be conducted in the custom-
ary modes of trade ard travel anwater. Another test is whether, in its
ordinary state, a stream or body of water has capacity and suitability
for the usual purpose of navigation, ascending or descending, by ves-
sels such as are employed in the ordinary purposes of commerce,
whether foreign or inland, and whether steam or sail vessels.”
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The case of Elder v. Delcour, 364 Mo. 835, 269 S.W.2d 17, 263 S.W.2d
221, 241 Mo. App. 839 (MoSC 1954) addressed landowner and public
rights in riparian streams, right of the public to navigate upon water-
courses, and public rights to floatable streams. The Missouri Supreme
Court held that, “waters of navigable streams are ‘public highways’ and
the submerged area of a stream charmel which crosses private property
may be accessed by the public for purposes of travel by floating or wad-
ing, forhusiness orpleasure.” (See Figure 3.)

Four years following, the case of Sneed v. Weber, 307 S.W.2d 681
(St.L. Mo. App. 1958) relied upon the holding in Elder and further
defined state navigable streams. The court held that “the rule tobe
applied in this state in determining whether or not a body of water is
navigable is to be found in the case of Elder v. Delcour. To be navi-
gable under the Missouri rule, the streammust be capable of floating
vessels or boats as are used in the customary modes of travel in pur-
suit of comerce. A stream is not navigable simply because a small
boat may be navigated through a tortuocus course. To be navigable, a
streammust be navigable in its natural state, uwaided by artificial means
or devices; waters which may be made floatable anly by artificial means
are not regarded as navigable or as public highways.”

Avyear later, the Springfield Appellate Court, in the case of City
of Springfield v. Mecum, 320 S.W.2d 742 (Spr. Mo. App. 1959) pro-
nounced that “public navigation extends to water’s edge.” In this
case the city had constructed a dam and impounded waters of a state
navigable river into an artificially created lake. Prior to the creation
of the dam the waters of the river were public waters, the submerged
area of its channel was a public highway for travel and passage by
boating and wading and available to the public by unrestricted lawful
means. Subsequent to the construction of the dam and the impound-
ment of waters forming the lake, the city passed an ordinance limit-
ing maximum horsepower of boat motors allowed on the lake. The
court found that the city acted reascnably and within its police pow-
ers. The court also held that, “owners of land adjacent to the lake
can not prevent the public fromutilizing its recreational interests at-
tached to the water up to the water’s edge, regardless of the location
of the original watercourse.”

Rights and Expectations Pertaining to Interstate Flows -
State Relations

Not entirely unlike individual riparian landowners, states pos-
sess certain rights, expectations and doligations in the flow of streams
and rivers that cross state lines. Since each state is sovereign, and
laws differ fram state to state, anflicts over rights to interstate stream
flows can arise. As provided for in the U.S. Constitution, suits be-
tween states is within the original jurisdiction of the U.S. Supreme
Qourt.

In the 1898 case of Green Bay & Miss. Canal Co. v. Patten Paper
Co., 172 U.S. 58, the Supreme Court ruled that federal jurisdiction
preenpts aonflicting state water rights statutes.
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The case of Missouri v. I1linois, 180 U.S. 208 (1900) confirmed
that the U.S. Supreme Court is the court of original jurisdiction in
cases between the states where issues address federal common law
as it pertains to water pollution of the Mississippi River at St. Louis by
discharges into the T1linois River by the City of Chicago. The court
held that, “the discharges could affect the health and property of the
citizens of Missouri, whom the State rightfully represents, as well as
their interests. "

In Sanitary District of Chicago et al. v. United States, 266 U.S. 405
(1925) the Supreme Court of the United States affirmed an injunction, by
a lower court, agpinst the Sanitary District. The case irvolved the denial
of a permit by the U.S. Army, Corps of Engineers, for the Chicago Sani-
tary District to withdraw (divert) more than 4,167 cubic feet per secand
(cfs) of water from Iake Michigan (Great Lakes Watershed) through the
Chicago Sanitary and Ship Caral into the T1linois River (Mississipoi River
Watershed) . The court held that the Canadian Boundary Waters Treaty
of Jarwary 11, 1909, forlbade any diversion greater than that amount. Mr.
Justice Oliver Wendell Holmes wrote, “This is not a controversy between
equals. The United States is asserting its sovereign power to ... aomtrol
the raviggble waters within its jurisdictio ... [ard] carry aut treaty doli-
gations to a foreignpower. Inmatters where the national importance is
inmminent and direct, even where Congress has been silent, the States
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may not act at all.” [This is the second of several cases involving the
Sanitary Caral.] (See Figure 22, Mep.)

The case of New Jersey v. New York, 283 U.S. 336 (1931) dealt
with interstate water rights and limitations on state laws. The state of
New Jersey sued the state of New York and city of New York to en-
join them from diverting water from non-navigable tributaries of the
Delaware River for the purpose of increasing the water supply for the
city. The court held that, “this case can not be governed by a strict
application of comon law of private riparian rights but rather by the
principle of equitable apportionment applicable between states. The
fact that the diversion is from one watershed to another is not a hin-
drance. Provided that the navigability requirement ismet, the diver-
sion is reasonably necessary to New York and does not materially
affect the Delaware River ard its uses in sanitation, industry, agricul-
ture, a source of mmicipal water supply or its fisheries. The diver-
sion does not constitute a prior appropriation or give the state of
New York or the city of New York any superiority of right over the
state of New Jersey or the comonwealth of Pennsylvania in the en-
joyment and use of the river ard its tributaries.”

Interstate flows between riparian states were addressed in Con-
necticut v. Massachusetts, 282 U.S. 660 (1931). The court found that,
“the determination of the private individual relative rights by the fed-
eral courts when relief is sought by contending states on behalf of its
citizens is not dependent upon the same considerations, and is not
governed by the same rules of law that apply in such states which are
governed by prior appropriation rules. Such disputes are to be settled
o the bagis of equality of right, but it does not follow that there mist
be an equal division of the waters of an interstate stream among the
States through which it flows. The principles of right and equity shall
be applied with regard to the equal level on which States stand under
the Constitution. Municipal laws relating to like questions between
individuals does not have controlling weight.”

The case of Wyoming v. Colorado, 286 U.S. 494 (1932) involved
interstate water rights and water diversions, and because it was a suit
between two states, the U.S. Supreme Court was the trial court. (There
had been two earlier suits, 259 U.S. 419, 496; and 260 U.S. 1.) Both
states are “prior appropriation” states, and “doctrine of agoropriation
for beneficial use” applies toboth. The court held that “priority of
appropriation gives superiority of right, which furnished the only
equitable and right basis on which to determine the controversy be-
tween the two states; at issue was an earlier decree which allowed
each state certain amounts of water from the interstate Laramie River.
The sovereign states acted on behalf of their citizens who are bound
by the earlier decree on maximum appropriations from the river, which
was violated by the State of Colorado to the damage of Wyoming
water users.”

The Supreme Court addressed interstate water appropriation in
the 1945 case of Nebraska v. Wyoming, 325 U.S. 589. When deter-
mining whether one State is using or threatening to use more than its
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equitable share of benefits of a stream, all the factors which create
equities in favor of one State or the other must be weighed in the
determination of the controversy. Strict adherence to the priority
rule of water appropriations may not always be possible and may call
for the exercise of informed judgement on a consideration of mamny
factors, priority of aporopriation being the guiding principle.

In First Iowa Hydro-Elec. Coop., v. F.P.C., 328 U.S. 152 (1946),
the Supreme Court addressed federal regulatory powers. “Under the
authority of the U.S. Constitution, the authority of the United States
to govern interstate commerce, the Congress is authorized to make
rules preempting state law, a power which is wholly independent of
the question of private ownership. A federal agency which is autho-
rized by congress to develop hydroelectric projects on waters subject
to the commerce power does not have to submit to state rules and
regulations as to how the water should be used.”

The case of Arizana v. California, 373 U.S. 546 (1963), addressed
interstate water rights, instream flows, and interstate water campacts.
The Supreme Court upheld the “authority of Congress to allocate or
apportion interstate surface water flows between basin states. Lower
basin states are entitled to a certain portion of anticipated natural
flows.” The Court also held that, “Congress delegated to the Secre-
tary of the ITnterior the power and authority to distribute the allocated
water to individual users and is not bound by state statutes or laws
governing water distribution or allocation.”

Hackensack Water Co. v. Nyack, 289 F. Supp. 671 (S.D.N.Y. 1968),
Jealt with interstate water and individual riparian rights. “Under both
New Jersey and New York common law, upstream riparian owner may
not unreasonably divert or aporopriate waters of flowing streams, ripar-
ian owners must restore all flowing waters to stream subject anly to rea-
scnable allowance for darestic use and consumption. ‘Diversion’, as
applied to watercourses, is the taking of water from a stream without
retuming it for the use of lower riparian owners. Owner contiguous to
natural watercourse may withdraw water from the watercourse for agri-
cultural, industrial or other uses on his lard provided he retums it in
Substantial volure to the watercourse stream. All proprietors of a stream
have an equal right to use water and share in the benefits gained from
such use. Artificially increased flow of stream is factor which must be
considered when determining whether upstream owner’ s use is reason-
able. Grant by New York to divert water without making compensation
to lower riparian owner (N.J. water carparty) is an unconstitutional tak-
ing of lower riparian owner’s property.”

In Illinois v. City of Milwaukee, 406 U.S. 91 (1972), which dealt
with federal common law and water pollution, the court held that
pollution of interstate navigable waters by a political subdivision of
another state is acticnable under the laws of the United States. Fed-
eral comon law applies to air and water in their ambient or inter-
state aspects. The application of federal common law to abate the
pollution on interstate or navigable waters is not inconsistent with
federal enforcement powers. While state envirommental quality stan-
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5 The previous case on
this issue, which led to
this action, was Sanitary
District v. Uhited States,
266 U.S. 405 (1925) .

dards and federal environmental protection statutes may be relevant
but not conclusive sources of federal common law, they do not nec-
essarily form the outer limits of such law.

The case of Texas v. New Mexico, 462 U.S. 554 (1983), addressed
the fulfillment of dbligatiaons under an interstate water canpact. Texas
and New Mexico, upon Congressional approval, entered into the Pecos
River Compact to govern the allocation of waters of the Pecos River.
The Pecos River flows from New Mexico into Texas. The compact
required that New Mexico not deplete, by human activities, the flow
of the river at the Texas - New Mexico state boundary below an amount
equivalent to 1947 conditions. The compact also established a 3-
member commission, two of which were voting members. The vot-
ing members were unable to reach an agreement to determine short-
falls in the river’s flow and Texas filed action against New Mexico in
the U.S. Supreme Court alleging that New Mexico had breached its
dbligations under the terms of the interstate compact. The court ap-
pointed a Special Master to evaluate the facts of the case. The Su-
preme Court held that, “once Congressional consent is given to an
interstate compact as required by the Compact Clause, the corpact is
transformed into a law of the United States and unless the conpact is
unconstitutional, no court may order relief inconsistent with its ex-
pressed terms.”

Rights and Expectations Pertaining to Interstate Flows:
The Wisconsin Cases

As can be clearly seen fram the cases immediately following, the
U.S. Suprene Court, as well as affected states, hold interstate water
rights in a place of paramount importance. Begimning with the 1929
case of Wisconsin v. I1linois, 278 U.S. 367, a series of cases were
brought to the federal court system to address interstate water diver-
sion.® A group of states led by the State of Wisconsin sued the State
of T1linois and the Sanitary District of Chicago et al. to enjoin the
sanitary district from diverting additional water from Lake Michigan
through a sanitary canal into ancther watershed as allowed by a per-
mit from the Army Corps of Engineers. The States of Michigan and
New York joined Wisconsin. The States of Missouri, Kentucky, Ten-
nessee, ard Louisiana, later joined by Mississippi and Arkansas, inter-
vened to dismiss the case, which the court denied. The court ap-
pointed a Special Master to take evidence and make a report. The
pleading by the State of New York attached riparian rights to the wa-
ters of the Great Lakes-St. Lawrence Waterway under the common
law, and the Canadian Boundary Waters Treaty of 1909. New York
argued that the “Great Lake States” own the land under the Great
Lakes and the St. Lawrence Waterway and cited precedent to support
its position. The defendants argued that there was no servitude to a
lower state to permit the water to flow down unimpaired in quantity
and that ruming water is not subject to ownership, also citing prece-
dent. Initsverdict, the court didnot rule on the superflucus plead-
ings of the joining states, but rather divected its coments to the cause
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of the original action. The court confirmed that the permit of 1925
was the authority for maintenance of the diversion, and noted that in
increasing the diversion, the Sanitary District had defied the terms of
the Corps permit. The court held that the Sanitary District authorities
“have much too long delayed the needed substitution of suitable sew-
age treatment plants” (for the flushing action provided by water di-
version) . The case was referred to the Special Master to prepare suit-
able conclusions and a decree (281 U.S. 179) .

This case was followed a year later by Wisconsin v. I1linois, 281
U.S. 179 (1930) decision per curiam (by the court). Based upon the
report of the Special Master, the Court determined the amounts by
which the unlawful diversion of water from Lake Michigan should be
diminished incrementally, and dates set for each step. The Court re-
jected the plaintiffs’ demands “that all diversion through the Drain-
age Canal cease...,” and adopted as more reasonable the Master’s re-
port that... “an outflow into the Des Plaines River (tributary to the
T1linois River) should be permitted and that the interests of naviga-
tion in the Chicago River. . .will require the diversion of an arrwal av-
erage not exceeding 1,500 cfs.” The same year also saw Wisconsin
v. I1linois, 281 U.S. 696 (1930) . The Court issued its decree govern-
ing the amount of water which might be diverted from Lake Michigan
through the Chicago Sanitary and Ship Canal into the T1linois River.
The Court retained jurisdiction for the purpose of any future modifi-
cation of this decree. . .which it may deem to be proper. [The follow-
ing cases result fromthis retained jurisdiction.] (Refer back to Figure
22, Map.)

Three years following, in Wiscansinv. I1linois, 288 U.S. 587 (1933)
Missouri and other states applied to the court for a modification of
the decree of April 21, 1930 (281 U.S. 696) . That application was
denied, January 16, 1933. Also in 1933, in Wisconsin v. I1linois, 289
U.S. 395, following a hearing on the Report of the Special Master,
relative to several points raised, the Court enlarged the decree of ZApril
21, 1930. The former Special Master, Charles Evans Hughes, had be-
come the Chief Justice of the Supreme Court by this time, and he
delivered the opinion of the Court. The hearing focused on the evi-
dent delay of the Sanitary District in cbtaining Corps of Engineers
approval of the plans for carrying out the terms of the earlier Court
decree, ard the delay in construction. The Master’s report noted the
“inexcusable failure of the defendants to meke an application...for
such approval” and the “inexcusable and planned postponement of
the begimming of construction...and the failure to proceed to a defi-
nite decision as to a site ard. . .the acquisition of the site...and the
failure to... prepare plans and specifications. . .for the Works.” The
Master’s Report also noted that, “oecause of its financial situation,
the...District is at present powerless to contract for the design and
construction...of the sewage treatment works due to the
umerketability of its bads. . .unless the State of I1linois meets its re-
sponsibility and provides the money.” The Court held that the State
of T1linois is the primary ard regpansible defendant. . .with full ligbility
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5 Background note: This
time pericd is that of the
Great Depression in the
U.S. (and world)
economy .

% Background note: This
time pericd is that of a
severe drought in the
Midwestern and Western
United States.

for the acts of its instrumentality, the Sanitary District of Chicago.
The Court also held that the Rivers and Harbors Act of July 3, 1930,
did not conflict with the terms of the decree. Notably, when its au-
thority was questioned by the defendants, the Court held that “the
authority of the Court to enjoin. . .necessarily enbraces the authority
to require measures to be taken...” to comply with the Court decree.
The Court then enlarged the decree, stating, “It appearing that the
Sanitary District can not aonstruct the necessary sewage disposal works
in time, for want of financial resources, the decree is enlarged to pre-
scribe in terms: That the State of I1linois is hereby requirved to take all
necessary steps, including whatever authorizations or requirements,
..."” in order to carry aut this decree, and before Octdoer 2, 1933, the
State was to report to the Court its action in compliance with this
provision.®

The action continued some years later with Wisconsin v. I11i-
nois, 352 U.S. 945 (1956) decision per curiam. The Court was peti-
tioned, and responded, “In view of the emergency in navigation caused
by low water in the Mississippi River,” the court decree of April 21,
1930, was temporarily modified to permit an average diversion of
8,500 cfs “as the Corps of Engineers, United States Army, shall deter-
mine will be useful in alleviating the emergency..” until 31 Jaruary,
1957. After that date, the 1930 decree would be in force.®

The court held in Wiscaonsin v. I1linois, 352 U.S. 947 (1956) deci-
sion per curdiam, a motion by the Sanitary District of Chicago for clari-
fication of the decree [281 U.S. 696 (1930)] was denied.

This was followed by Wisconsin v. Illinois, 352 U.S. 983 (1957)
decision per curiam. In view of the continuing emergency in naviga-
tion caused by low water in the Mississippi River, the court decree of
Ppril 21, 1930 [281 U.S. 696] was further temporarily modified to per-
mit the diversion of not exceeding 8,500 cfs of water from the Great
ILakes-St. Lawrence system into the I1linois Waterway as the Corps of
Engineers, U.S. Army, should determine would be useful in alleviat-
ing the emergency. After 28 February, 1957, the decree of 1930 was
toke in force.

A decade later, Wisconsin v. I1linois, 388 U.S. 426 (1967) was a
further cutgrowth of the cases cited inmediately above. Joining Wis-
consin in this suit were Mimmesota, Chio, Michigan, Permsylvania, and
New York. The court decree enjoined I1linois and its mmicipalities
from diverting any of the waters of Lake Michigan or its watershed
into the I1linois Waterway in excess of an average of 3,200 cfs, which
is permitted for diversion into the Sanitary and Ship Canal to main-
tain it in a satisfactory sanitary condition. Measurements mede by the
State of Illinois agencies were to be under the general supervision
and direction of the U.S. Army, Corps of Engineers.
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This chapter covers the water related topics of public safety, at-
mospheric water, mining and mine reclamation and aquatic plants.
Sare duplication of information with other chapters may exist, but is
necessary in order to provide the needed background for discussion
of the topic.

PUBLIC SAFETY

A fundamental basis of the U.S. and Missouri Constitutions is to
secure and promote the general welfare of citizens.! The section on
Water Quality focuses on individual rights and public health. Public
safety, related to but not the same as public health, is of concern
where water-based recreation and navigation on the rivers is con-
cemed. Public safety also encompasses fire suppression, which com-
monly relies upon fire hydrants for water supplies. In areas not served
by public water sugplies, typically the water sources for fire fighting
are nearby wells, streams or ponds. Section 293.620, RSMo, man-
Jdates cave inspections (camercial caves) for public safety purposes.
Some caves are wet, and some are dry. Some have underground
streams or lakes. The Cave Resources Act addresses underground
water resources protection (see Water Rights) . The following addresses
the topic of public safety laws related to water use.

Statutory Law—Fire Protection

Chapter 393, RMo, onpublic utilities, such as gas, electric, wa-
ter, heating, and sewer conpanies (utilities), contains an old Section,
393.130, 5, under Safe and Adequate Service, which makes provision
for placement of fire hydrants for fire protection, and how water cor-
porations may determine charges for water. This Section was statu-
tory law prior to 1919.

Fire protection and fire protection districts are governed by Chap-
ters 320 and 321, RSMo, but these mostly detail administrative and
financial procedures, rather than fire-fighting tedmiques. However,
Section 320.273, RSMo, sets up a “dry hydrant technical assistance
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2 As per verbal confirma-
tion from the Missouri
Water Patrol Headquar-
ters, June, 1998.

program, ” in which the State Fire Marshal and the Department of Con-
servation cooperate to promote the use of “dry hydrants” in rural
areas of Missouri. Section 320.273.2 provides the following defini-
tim.

“Dry hydrants” are non-pressurized pipes permanently in-
stalled in lakes, farmponds and streams that provide a ready means
of drawing water for rural fire departments. Awell-designed dry
hydrant water delivery system can improve fire fighting capalbili-
ties, save fuel, and reduce homeowner insurance premiums.

There were 1o cases identified that dealt specifically with water
for fire protection. Undoubtedly, water for fire protection is a judi-
cially acoepted beneficial use because it applies divectly to the state’s
police powers of health, safety and welfare of the citizens. Following
this line of reasoning, the courts have not verbally addressed “rea-
sonable use” of water during a crisis situation. One would expect the
courts to designate a greater degree of latitude in the interpretation
of “reasonable use” of water during a crisis or emergency.

Statutory Law—Swimming Pools

Sections 577.160 and .161, RSMo, define a swimming pool (is for
the purpose of public swinming, not a pool at a private residence),
and enact certain safety regulations (may not forbid a disabled per-
son to use a life jacket) . Sections 537.345 to 537.370, RMo, address
landowner 1iability for recreational use of land, especially Section
537.348, (3), (b), swinming pools. The law reduces landowner 1i-
ability for injuries to visitors, egpecially to tregpassers. No cases were
identified that dealt specifically with water use for swimming pools.

Statutory Law—State Water Patrol

Section 650.005, 11, RSMo, created the Missouri State Water Pa-
trol in the Department of Public Safety as part of the Reorganization
Act of 1974. All the functions of the former Missouri Boat Commis-
sion (formerly part of Chapter 306, RSMo) were transferred to the
State Water Patrol at that time.

State Water Patrol officers have enforcement powers similar to
those of the State Highway Patrol, that is, the powers of a peace of-
ficer, to enforce all laws of Missouri on the waterways of the state,
and lands adjoining, within 600 feet of the rivers and streams. Major
recreational rivers and lakes in the state are patrolled by the State
Water Patrol. These include the Missouri River, the Mississippi River,
the Osage River, the Gasconade River, the Meramec River, and the
Current River; Smithville Reservoir, Longview Lake, Blue Springs ILake,
Mark Twain Iake, Thomas Hill Reservoir, part of Bull Shoals Lake,
Lake Taneycomo, Table Rock Lake, Stockton Lake, Harry S Truman
Reservoir, part of Norfork Lake, Clearwater Lake, Lake Wappapello,
Big Lake, Long Branch Lake, Pomme de Terre Lake, and Lake of the
Ozarks.?

The State Water Patrol enforces provisions of Chapter 306, R9Mo,
on watercraft regulation and licensing, including such matters as op-

176



erating a vessel while intaxicated, the use of perscnal flotation de-
vices, and vessel regulations such as license numbers and lighting
requirements. Also covered in Chapter 306 are, in addition to regis-
tration and licensing, water safety regulation, sewage disposal (may
not dispose into waters of Missouri) , and ownership (titles, liens, en-
curbrances) of boats and outboard motors.

No relevant cases were identified that specifically addressed the
functions of the State Water Patrol.

In-State Recreational Boating and Navigation

The laws applying to in-state recreational boating and naviga-
tion are enforced by various state and federal agencies. The chief
agencies include the Missouri Water Patrol, Missouri Department of
Conservation, Missouri Department of Natural Resources, U.S. Coast
Guard, U.S. Fish and Wildlife Service, and the U.S. Army, Corps of
Engineers. Chapter 306, RSMo, governs watercraft regulation and
licensing, and water safety. Sections 306.020 through 306.060 deal
with certificates of title and identification rumbers to be placed on
vessels. Sectian 306.090 deals with noise levels frommotorboats. Sec-
tion 306.100 sets aut several classifications of vessels, lights tolbe used
while underway, and hazardous conditions that restrict boat usage. Sec-
tion 306.250 to 306.290 deal with sewage digposal (boats may not dunp
sewage directly into water) and regulates merine toilets.

Sections 70.115 and 70.325, RSMo, allow local governments to
cooperate with federal agencies for development of recreational fa-
cilities along rivers or on reservoirs. Section 70.115 is the enabling
legislation for cities and comnties to develop recreatianl facilities alayg
rivers where the Corps of Engineers has management authority. An
example of federal-local cooperation is the Missouri River waterfront
development in Hermarm. Section 70.325 is enabling legislation for
cities adjacent to federal reservoirs to cooperate with the federal
agency to develop recreatianal facilities.

Individual Rights in Recreational Boating and
Navigation®

Recreational navigation is a valid use of riparian streams.* Sev-
eral rights and restrictions have been identified by Missouri courts
with reference to the public’s right to use streams and lakes for recre-
aticnal boating. These public recreaticnal rights include the use of
the waters of navigable streams and the submerged area of a stream
charnel that crosses private property for purposes of travel by float-
ing or wading, for business or pleasure,® but this does not include the
use of privately owned lands along the banks of the stream, nor does
the public have the right to trespass on private lard to access a stream.®

For easement of public travel, navigability of a stream extends
to the water’s edge and expands and contracts as stream level rises
ard falls.” Public navigation also extends to the water’s edge, on the
waters of navigable rivers artificially created into lakes. The public
has recreational rights in artificially created lakes up to the water’s
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edge, regardless of the location of the original watercourse.® Public
recreatiaal rights are retained in an artificial lake that is created fram
a navigable stream.’

To e navigable under the Missouri navigational rule, a stream
must be capable of floating vessels or boats that are customarily used
in travel or commerce, and not simply because a small boat may be
navigated through a tortuous course.? A riparian landowner does
not have the right to dbstruct a navigable stream,* encroach upon or
construct in the watercourse so as to impede the public’s right of
navigation and travel . As riparian landowners are subject to the
right of public easement on streams, the public is subject to the rights
of riparian landowners that the adjacent soil and streamside property
cannot be injured by public in their use of the stream.® Any man-
made obstruction that prevents travel on an otherwise navigable
stream is a public nuisance and may be abated by judicial action.™

Many floatable streams in the state have public access points.
The public has the right to use public lakes for recreational boating,
but likewise not to trespass onto private property at the lake shore.
The public does not have the recreational right to use privately owned
non-navigable streams or lakes.

ATMOSPHERIC WATER

Atmogpheric water (lumidity, clouds, fog, rain, snow, sleet, or
hail) is ane of the sources of the water for Missouri’s rivers, streams,
ponds, and reservoirs, as well as a source of groundwater for springs
and well water.”® It is the common source of diffused surface water.
“Water is a renewable natural resource because nature furnishes a
new supply each year in the form of precipitation.”*®* Atmospheric
water is one stage or form of water in what is termed the hydrologic

cycle. (See Figure 23, illustrating the Hydrologic Gycle.)

Precipitation

There are no Missouri statutes or cases which specifically ad-
dress the topic of precipitation. Rain-meking or weather modifica-
tion is also absent from Missouri law. However, weather modifica-
tion is a widely discussed and researched technique for augmenting
water supplies.' Some points concerning weather modification are
worth noting. There is no body of law that addresses 1liability for
damages as a result of weather modification activities, there are no
rules for regulating weather modification, and there is no method for
evaluating its impact upon water supply and water rights.® Most of
the states west of Missouri have enacted legislation on weather modi-
fication.? With advances in technology and increased knowledge of
the natural enviromment, coupled with greater demand for this re-
source, this may become a topic of lawmaking or court decisions in
the future.
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Figure 23. The Hydrologic Cycle. Source: Vandike, James E., The Surface Water Resources of Missouri, Missouri State
Water Plan Series Volure 1, Water Resources Report No. 45, Rolla, Mo., 1995, p. 14, Figure 4, modified.

Chapter 643, RSMo, is termed the Missouri Air Conservation Law.
(e of the aims of this statute is the attaimment of air quality standards
by reducing the amount of pollutants in the air (for exanple, “SOX,”
axides of sulphur, and “"NOX, ” axides of nitrogen) that react with atmo-
spheric water, producing acidic precipitatian, which, intum, affects the
health of forests, prairies, lakes, streams, and groudwater.
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Qulity.

River Forecasts

There are no Missouri laws which specifically address river stage
forecasting. This is because the National Weather Service (a federal
goverrmental entity) provides forecasts from River Forecast Centers
as an informational service anly. For Missouri, these are located at St.
Paul, Mimesota, for the Ugper Mississippi River; at Slidell, Louisiang,
for the ILower Mississippi River; and at Kansas City, Missouri, for the
Missouri River.

MINING AND LAND RECLAMATION

Mining and land reclamation are functions of land ownership.
As such, the courts have held that the owner of the property has the
“right to beneficial use and enjoyment of his property.”?® Mineral
rights, unlike water rights, can be sold. A landowner ordinarily is
entitled tomine his land for minerals, subject of course to any liabil-
ity for damages that his mining activities may cause to the adjacent
property or to its use. The state regulates mining activity based on
health, safety, and general welfare, including water quality, land sur-
vey, and other relevant reasons.®

Statutory Law — General

Chapter 444, RMo, is entitled, “Rights and Duties of Miners and
Mine Owners,” and contains general and specific sections. Sections
444 .070 - 444 .090 pertain to property surveys of mine shafts and drifts,
with penalties for refusing to allow land surveys.

Mine Waters
Mine waters are surface or groundwaters which accumulate in
open surface mining pits and in underground mine shafts from sur-
face and groundwater sources. Mine waters are susceptible to con-
tamination frommine tailings. Mine waters are dealt with in Chapter
444, RSMo, which covers mining in Missouri. Mining can intercept
groundwater flows, change the topography of the land to alter sur-
face water flows, and have other effects. Water is an integral part of
the provisions of Chapter 444. Sections 444.800 to 444.970 are called
the “Surface Coal Mining Iaw.” In Section 444.800, 2, the General
Assenbly of Missouri “finds and declares that:”
... (3) Many surface mining goerations result in disturbences
of surface areas that burden and adversely affect the public
welfare by ... contributing to floods, by polluting the water, by
Jestroying fish and wildlife habitats, ... and by counteracting
goverrmental programs and efforts to conserve soil, water, and
other natural resources; ...
(4) The expansion of coal mining to meet energy needs
mekes even more urgent the establishment of appropriate stan-
dards to minimize damage to the environment and to produc-
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tivity of the soil and to protect the health and safety of the pub-
3. Therefore, it is the purpose of this lawto: ...
(4) Assure that surface coal mining ogperations are so con-
ducted as to protect the erviroment ... .

Reclamation plans are required of mining companies, not only
for the disposal of earth and rock, but also for the water that will be
intercepted in the mining operation. Section 444.825 calls for a de-
tailed description of the measures to be taken during mining and rec-
lamation to assure the protection of surface water quality, groundwa-
ter quality, the rights of present users to such water, ard the quantity
of surface and groundwater systems from the adverse effects of the
mining processes.

Section 400.855, 2, sets general performance standards appli-
cable to all surface coal mining, including (10) “Minimize the distur-
bances to the prevailing hydrologic balance at the mine site and in
associated off-site areas and to the quality and quantity of water in
surface and ground water systems both during and after surface coal
mining operations ...” and goes so far as to prescribe, in (15), the
subsection on the use of explosives, that the operators must “Limit
the type of explosives and detanating equipment, the size, ... of blasts
based upn the physical conditions of the site so as to prevent ... (iv)
Change in the course, chamnel, or availability of ground or surface
water ocutside the permit area.”

And in (22), the subsection on placement of excess gpoils, it is
specified that ... “(d) The disposal area does not amtain springs, natural
watercourses or wet weather seeps unless lateral drains are con-
structed from the wet areas to the main under-drains in such a man-
ner that filtration of the water into the spoil pile will e prevented.”

Section 444.860, which covers underground mining operations,
establishes similar performance standards, and 2. calls for the mining
firmto...

“(9) minimize the disturbances of the prevailing hydrologic
balance at the mine-site and in associated off-site areas and to
the quantity of water in surface [and] ground water systems both
during and after coal mining gperations ... by: ...

(a) Avoiding acid or other toxic mine drainage by such
measures as, but not limited to:
(1) Preventing or removing water from contact with
toxic producing deposits; and
(1i) Treating drainage to reduce toxic content which
adversely affects downstream water upon being re
leased to watercourses ...”

Section 400.865, 1, provides for record-keeping, notably ... “(2)
For those surface coal mining and reclamation operations which re-
move or disturb strata that serve as aquifers which significantly in-
sure the hydrologic balance of water use either on or off the mining
site, the [Land Reclamation] conmmission shall gpecify ...
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(Mo. 1980) . Section 444.880, RMo, is an interesting part of the Surface Coal

Mining Law, in that it provides that “any person having an interest
which is or may be adversely affected may commence a civil action
on his own behalf to compel compliance with this law . . . in the
county in which the surface coal mining operation complained of is
located.” The statute also notes that “Nothing in this section shall
restrict any right which any person . . . may have under any statute,
or common law to seek enforcement of any of the provisions of this
law and the regulations thereunder, or to seek any other relief . . .”
Commonly known as the “citizen suit provision,” concerned or af-
fected citizens have the ability to initiate legal action to enforce the
law.?

Mineral Waters

Mineral waters are “mineralized” in that they contain elements
in solution. Mineral springs have an economic value, being thought
to have certain medicinal or therapeutic values, either for bathing or
drinking. This falls uder the concept of “beneficial use by the owner” .
Although mineral waters are not defined in statute, there is a provi-
sion for development of mineral springs.

Sections 77.140 to 77.150, RMo, give cities the power to control
wateraourses, establish reservoirs, provide flood protection, and evect
bathhouses for therapeutic mineral spring baths. Section 77.140 gives
the city council power to establish, alter and change the charmel of a
watercourse, and even wall them or cover them over. This cross-
references Section 88.633, water supply. Section 77.150 provides
additional authority to “...acquire, improve and goerate mineral springs
and wells.”

Case law does not seem to distinguish the use of mineral waters
or springs from the use of other groundwaters, springs, wells or sur-
face waters, and the concept of reasonable use would seem to apply.

Case Law

The case of State ex rel. City of Excelsior Springs v. Smith, 82
S.W.2d 37, 336 Mo. 1104, en banc, April 29, 1935, validated the statu-
tory power extended in Sections 77.140 - 150, RSMo, and compelled
the state auditor to register bonds issued pursuant to law to finance
develooment of the mineral springs in the city of Excelsior Springs, in
Clay County.

Metallic Minerals Waste Management—Statutory Law

Sections 444 .350-444.380, RSMo, cover this topic. Because what
are termed “heavy metals” are known to be toxic to animal 1ife, the
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Metallic Minerals Waste Management Act, Section 444.358, RSMo, re-
quires permits for waste areas resulting from mining and processing
metallic minerals. Under Section 444.360, RMo, the application for
the permit requires that streams, creeks, and wells be located on a
map of the waste area, and the operator must ensure that metallic
mineral wastes are contained on-site. The minerals regulated under
this law include lead, irvon, zinc, copgper, gold, and silver.

Case Law

The case of Blankenship v. Kansas Explorations, 325 Mo. 998,
30 S.W.2d 471 (1930) had to do with downstream riparian damages
as a result of mine tailings being placed in a watercourse and causing
the filling in of amill pond. The court found liability on the part of
the upstream riparian owner for causing the mine tailings to £i11 in the
pond.

The case of State ex rel. Dresser Indus., Inc. v. Ruddy, 592 S.W.2d
789 (Mo. 1980) was brought to seek relief as a result of barite mine
tailings discharged into a river. The court found that “enactment of
the Clean Water Law did not proscribe® common-law nuisance ac-
tions for pollution of streams and waterways on behalf of the State or
private individuals.”

Interstate Mining Compact—Statutory Law

Sections 444.400 - 444.410, RSMo, enact the Interstate Mining
Compact into law, defines “mining,” and provides for the gubernato-
rial appointment of members to the interstate mining commission.
The statute establishes and discusses the powers and administrative
procedures used by the commission for the purposes of the protec-
tion of water resources as they relate to mining activities.

Strip Mining—Statutory Law

Sections 444 .500-444.755, RMo, are cited as the “Strip Mine Law,”
but is more commonly referred to as the “interim coal mine law.”
The State of Missouri assured primacy in this area under the terms of
the federal Surface Coal Mining Act. The “new coal mine law” is found
at Sections 444.800 through 444.970, RSMo. The State Land Reclama-
tion Commission (LRC) is established by Section 444.520. The pow-
ers of the IRC are provided in Sections 444.530 and 444.767. Section
444 535 requires reclamation of the mined site, and specifically re-
quires that disturbing the hydrologic balance of the site be minimized
in several ways, including practices, watershed controls, filters, and
avolding wetlands, springs, streams, and so on. This law exempts
coal operators who mine coal for personal use or mine less than six-
teen and two thirds percent of coal, compared with other minerals
that are mined from the same pit. (Law enacted, 1978.) There are
only a few mine operations left that are regulated under the terms of
this law.
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Case Law

Riparian damage from strip mining resulted in the case of Bartlett
v. Hume-Sinclair Coal Mining Co., 351 S.W.2d 214 (K.C. Mo. App.
1961) . This case was an action for damages resulting from pollution
of streams through coal mining cperations. Coal mine tailings over
time flowed into streams and polluted streams for downstream ripar-
ianuse. The court held that, “it is not necessary, in order to charge a
person with liability for a nuisance, that he should be the owner of
the property acn which it is created, but it is sufficient that he created
the ruisance.”

Land Reclamation—Statutory Law

Sections 444.760-444.790, RSMo, cover land reclamation. The
powers of the IRC are provided in Section 444.767, and also in Sec-
tion 444.530, above. The statute also requires permits and regulates
water issues, such as runoff, dams, lakes, and flood plains. INR’s
Land Reclamation Commission, DEQ, has the mission to ensure that
active mined lands are restored in a manner that provides the best
practical land use and protects the health, safety and general welfare
of the public.

The minerals regulated include industrial minerals (such as clay,
barite, limestane, sand and gravel, oil shale, and tar sands) . For in-
dustrial minerals, hydrogeologic evaluations are not required, but
measures to control erosion and sediment movement off site are re-

quired.

Surface Coal Mining—Statutory Law

Sections 444.800-444.970, RSMo, the “new coal mine law,” cover
this subject. Section 444.905 specifically relates to water resources
affected by a surface coal mining operation. This law also requires
certain permits. At active coal mines, surface water quality is pro-
tected through National Pollutant Discharge Elimination System
(NPDES) permitting through DNR/DEQ/ WPCP. As for the protec-
tion of groundwater, coal mining companies are required, under land
reclamation permits, to conduct hydrogeologic assessments prior to,
during, and after mining. They evaluate any impacts to groundwater
quantity or quality in the vicinity of mine sites.

Refer also to Sections 242.700 - 242.750, RSMo, (drainage dis-
tricts for mining purposes) , and Chapter 293, RSMo, (mining [safety]
regulations), including Section 293.620, on inspection of show caves.
Chapter 293, RSMo, provides for a Division of Mine Inspection. This
is in the Missouri Department of Labor and Industrial Relations, Divi-
sion of Labor Standards. The Division of Mine Inspection has 396
currently identified mines, representing a $4 billion resource. Lead,
zinc, aggoer, adoalt, iron, clay, coal, shale, and silica sard (for glass)
were being mined in 1998. Barite, also called tiff, was not being mined
then. Limestone mining, and sand and gravel extraction do not come
under the provisions of this chapter of Missouri law.*
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AQUATIC PLANTS, WEEDS

Aquatic plants grow in a semi-wet to wet environment, are char-
acterized by a root system that is below the surface of the water while
the stem and leaf area may be below, at or above the surface of the
water, and are capable of growing in an enviromment that is continu-
ously to periodically imundated for more than five days during the
growing season.?® Some of these are noxious weeds (so named by
the General Assembly), and some are merely nuisance plants. Some
are of foreign (non-native) origin, rather than native species.

Statutory Law

Chapter 263, RSMo, addresses the chemical control of noxiocus
weeds, and avoidance of water pollution. Lythrum, or purple loos-
estrife, is specifically named in Section 263.241 to be a noxious weed.
Enforcement of the noxious weeds act generally is left to local gov-
ermments. The Missouri Conservation Department has a loosestrife
control program which provides technical information and assistance.

Sometimes, instead of chemical controls that can contaminate
the water, physical actions are preferred. For example, the exotic
(non-native) Eurasian water milfoil causes serious problems in Mis-
souri waters by its overgrowth and density. The recommended con-
trol is for boaters to clean their lulls and propellers when leaving the
water, so as to avoid spreading this irvasive plant.

Case Law

There is little, if any, relevant and precedent setting case law
directly addressing this topic. Past case law has almost entirely dealt
with water pollutants in the traditional sense, rather than non-native
biological plant life. With the ever increasing demands being placed
upon the state’ s water resources with particular regard to recreation,
water supply, and availability, (and coupled with the MDC’s noxious
weed control program) one could expect to see case law address this
topic in the foreseeable future.
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Source: GIFIS LAW DICTIONARY (unless otherwise noted)

A

abandonment

abut

accord

accretian

accrue

acre-foot

appeal or Appellate Court.

knowing relinquishment of one’s right or claim
to praperty without any future intent to aggin gain
title arpossessian; “inlaw, [it] isdefired tolethe
relinquishment or surrender of rights or property
by cne person to another. It includes both the
intention to abandon and the external act by
which the intertio is carried intoeffect . . . there
must be the aoncurrence of the intention to aban-
don ard the actual relinguishment.”?

to touch baundaries; to border on; “it inpliesa
closer praximity than the termadjacent. . "2

agreement?

“the gradual and inperceptible addition of sedi-
ment to the shore by the action of water; it is cre-
ated by goeration of natural causes.”*

to accumilate; to come into fact or existence.

a it of volume of water equal to the volure of
a prism one foot high with a base one acre in
area; 43,560 cubic feet or 325,851 gallons; com-
monly used in measuring volume of water used
or stored.® A termused in measuring the volume

of water, equal to the quantity of water required
to cover one acre one foot in depth.®

a decision of a court, legislature, etc., a lawde-
cree; a document stating what has been done,
mede into law;” the decision or determination of
a legislative bady; the coplete, formelly declared
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8 Webster’s New Interna-
tional Dictionary, Second
Edition, Unabridged

9226 A.2d 160, 162; 244
F.2d 565.

1 Black’s Law Dictionary,
Sixth Edition

I Black’s.

1213 So.2d 649, 650; 502
P.2d 672, 682; 226 S.W.2d
484, 486.

B Rechard, p. 1.

* Wright, Federal Courts
§9 (2d ed. 1970)

524 S.E. 913.

1¢ Webster’s New World.

act of god

action

adjudication

administrative law

adninistrative order

adverse interest

adverse possessian

ancillary jurisdictian

will of the legislature, the final step inwhich is
usually the signature of the proper executive of-
ficer, distinguished framabill, which is strictly
the draft proposal, ard a statute, which is a law.®

amanifestation of the forces of nature which are

urpredictable.’
a judicial proceeding.

the determination of a controversy and pro-
nouncement of a judgement by a court.

a body of law created by administrative agencies
in the formof rules, regulations, orders, ard de-
cisions to carry cut regulatory powers and duties
of such agencies, pursuant to statutory law.™

the firal digposition of a matter before an admin-
istrative judge, the product of administrative ad-
judication. A regulation issued by an administra-
tive agency interpreting or applying the provisians
of a stature ™

against the interest of same other persan, usually
S0 as to benefit ane’s own interest.

a method of acquiring complete title to land
through certain acts over an uninterrupted pe-
riod of time, as prescribed by statute.

an adjective referring to soil or earth material
which has been deposited by running water.®

the jurisdiction assured by federal courts, which
extends beyond that expressly conferred upon
them by the Constitution.™

Appellate Court [may be accompanied by abbre-
viated city, state ar federal district cort desige-
tion] ; a court having jurisdiction to review the law
as applied to a prior determination of the same
case; “not a forum in which to make a new case.
Tt ismerely a court of review to determine whether
or not the rulings and Jjudgement of the court be-
low upon the case as made were correct.”

the request to a higher court for the rehearing or

review of a case.
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aeellant
gpelles

appendant

apeortian

approeriate

appurtenant

aquifer

Ark.

assess

attachment

avulsion

bank

the party who appeals a lower court’s decision.

the party who argues, an appeal, against the set-
ting aside of the judgeament; the party prevailing
in the court below; the party at whom the attack
on appeal is aimed.

attached or added, belonging to as a subsidiary
ridht.”

to divide fairly but not necessarily equally.

verb, “to set apart for, or assign to, a particular
purpose or use, in exclusion of all others.”®

property law, referring to an easement or cov-
enant which is attached to a piece of land and
berefits or restricts the owner of such lard inhis
use and enjoyment thereof .

a porous water-bearing geologic formation. The
term is used to describe any underground area
which serves as a common supply of water cb-
tained by pumping;* a formation, group of for-
mations, or part of a formation that contains
enouch saturated permeable material to yield sig-
nificant quantities of water towells ard sprirgs. 2

Arkansas Case Law [published] .
to determine the value of property.

a proceeding in law by which cne’s property is
seized.?

an abrupt change in the course or chamnel of a
stream which forms the boundary between two
parcels of lard, resulting in the loss of part of the
land of cne riparian landowner and a consequent
increase in the land of the other.? The sudden
and perceptible nature of this change distin-
guishes avulsion fromaccretion. This distinction
is important, for when the change is abrupt, the
boundary between the two properties remains un-
altered ®

the bank of a stream or lake is those elevations

which confine the waters when they rise out of
the bed. Barks are land on which vegetation
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tiocnal Dicticnary.

29 220 S.W.2d 45, 51.

% Black’s.

31254 A.2d 824, 825.

32 38 N.J. Eq. 485,488; 118
S.E.2d 17, 18; 5U.S. 45,
101.

¥ Shapiro and Tresolini,
American Constitutional
Law, Macmillan, 1979, p.
3.

bed of stream

bereficial use

case law

cause of action

caveat

et

grows wherever the bank is not too steep to per-
mit such growth, the bed being soil of a different
character and having no vegetation, or only such
as exists when commonly submerged by water.
The bank is the cuter edge of a river bed which
separates the bed from the adjacent upland, and
serves to confine the waters to the bed.®

the bed of a stream or lake extends from high-
water mark to high-water mark, or low-water
mark to low-water mark, depending on which line
the jurisdiction follows.®

with respect to property, such right to its enjoy-
ment as exists where legal title is in one person
while right to such use or interest is in ancther.”
A person who has beneficial use does not hold
lecpl title of property.

a declaration in writing stating some wrong the
carplainant has suffered from the defendant, or
a breach of law by sare person; a draft law pre-
sented to a legislature for consideration for en-
actment, a proposed or projected law.?®

abbreviated last name of court reporter, Bladk;
used in designation of U.S. Supreme Court case
law decisions from 1861-1862.

Califomia Cage Iaw [published] .

anaction, cause, suit, or antroversy, at lawor in
equity.”?

the aggregate of reported cases as forming a body
of jurisprudence, or the law of a particular sub-
ject as evidenoed or formed by the adjudged cases,
distinction to statutes and other sources of law.®

a claim in law ard fact sufficient to demend judi-
cial attention; the coposite of facts necessary to
give rise to the enforoament of a right.®

in general, a warning or enphasis for caution®
(fromIatin) .

a seldom used method of appeal whereby a lower
court requests that the Supreme Court answer
certain question of law so that a correct decision
may be made.*
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CFR

charmmel line

civil law

claim

aollateral estqpeel

camity

common law

Code of Federal Regulations [administrative law
mede pursuant to federal acts or statutes] .

the “chamnel” is the line midway between the
barks of the river, not the thalweg line. It also
has been defined as that part of a navigable wa-
terway which is traversed by the traffic thereon
(probebly thalweg) . Due to its susceptibility of
amflicting definitians, it [this term] prdoebly
should not be used.** [On the Missouri and Mis-
sissippi Rivers, the charmel is marked with buoys
by the U.S. Coast Guard.]

Cirauit Corrt.

that ranch of law that pertains to suits cutside of
criminal practice, pertaining to the rights and du-
ties of persons in axtract, tort, etc., as goposed
to common law.

the assertion of a right to money or “property. ”*

referring to an enclosure, whether surrounded by
avisible or an invisible boundary; lard rightfully
owned by a party.*

a systematic compilation of laws. The criminal
code refers to the peral laws of the jurisdictiom,
the motor vehicle code to the laws relating to
autondbiles, etc. Today most jurisdictions have
aodified a siostantial pert of their laws. All juris-
dictions record each new law in a volure of ses-
sion laws or Statutes at Larce.

the doctrine which recognizes that the determi-
nation of facts litigated between two parties ina
proceeding is binding an those parties in all fu-
ture proceedings against each other.”

an equitable division of burdens and benefits.®*®
A rule of courtesy by which one court defers to
the concanitant jurisdiction of ancther.®

as distinguished fram statutory law created by the
enactment of legislatures, the comon law com-
prises the body of those principles relating to gov-
ermment and security of persons and property,
which derive their authority solely from usages
and custans, or from courts recognizing such us-
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compact

complainant

condemn

axfiscate

Conn.

consunptive use

canvey

corporatian

ages and custams.® The system of jurisprudence,
which is based on judicial precedent rather than
legislative eractments.

an agreement between two or more individual
states as provided for by the U.S. Cnstitution.®

the party who initiates the conplaint in an action
or proceeding; “For practical purposes it is syn-
aynmous with petitioner and plaintiff.”*

a taking of private property for public use which
raises a duty of just conpensation under the laws
governing eminent domain.

to take private property without just compensa-
tim; to transfer property froma private use toa
pdolicuse.

Camecticut Case Law [published] .

1) the quantity of water absorbed by crops and
trangpired or used divectly in the building of plant
tissue, together with that evaporated from the
cropped area; 2) the quantity of water transpived
and evaporated from a cropped area, or the nor-
mal loss of water from the soil by evaporation
ard plart transpiratian; 3) all activities where the
use of water results in a loss in the origiral water
supplied, such as industrial or municipal con-
sumption.*

tomake a “formal transfer of property from one
to another. "*®

an association of shareholders created uder law
ard regarded as an artificial persan by the courts,
“having a legal entity entirvely separate and dis-
tinct from the individuals who compose it, with
the capacity of continuous existence or succes-
sion, ard havirg the capacity as such leggl entity,
of taking, holding and caveying property, suing
and being sued, and exercising such other pow-
ers as may be conferred on it by law, just as a
natural personnay,”* this includes mmicipali-
ties, which are incorporated under the laws set
forth by state aoanstitution and statutes, as public
corporatians, to fulfill certain govermmental pur-
poses.?
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court of claims

court of equity

court order

crime

CSR

decisian

defendant

refers to the court of the U.S. established in 1855
by Congressional Act to “determine all claims
founded upon any law of Congress, or upon any
regulation of an executive department, or any
contract, expressed or inplied, within the gov-
ermment of the United States.”*

“a court havirg jurisdiction in cases where a plain,
adequate, and complete remedy cannot be had
at law, " a court of conscience.”

a direction of the court an sare matter incidental
to the main proceeding which adjudicates a pre-
liminary point or divects sare step in the judicial
proceeding. ™

albreviated last name of court reporter, Cranch;
used in designation of early U.S. Supreme Court
case law decisions from 1801-1815.

ary act which the sovereign has deemed contrary
to the public good; a wrong which the govern-
ment had determined is injurious to the public
and, hence, prosecutable in a criminal proceed-
ing. Crimes can be felonies and misdemeanors.
Today, nearly all criminal offenses are statutory,
as most jurisdictions either do not recognize can-
mon law crimes at all, or at least refuse to de-
velop “new” offenses not punishable under the
early common law.

Code of State Regulations, published® [adminis-
trative lawmede pursuant to state statutes] .

Gart.

albreviated last name of court reporter, Dallas;
used in designation of early U.S. Supreme Court
case law decisions from 1789-1800.

the final judgement or holding of a court of law.*

the judicial decisian of a litigated cause by a cort
of equity.®

in a civil prooeeding, the party responding to the
complaint; “one who is sued and called upon to

make satisfaction for a wrong complained of by
treplaintiff.*
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5145 p.2d 748. demurrer

% James, Civil Procedure

.1.

% Fed. R. Civ. Proc.

12(b) (6) .

50 260 S.W.2d 257, 259.

f Sax, p. Xxxi..

2 Sax, p. XXXi..

8 Webster’s New World.

® Sax, p. xxXi .

8 30 Cal. 645, 648. .
cerelictian

% Rechard, p. 13.
ditch
diversian
divice
domain

domestic water use

formel allegation that facts as stated in the plead-
ings, even if admitted, are not legglly sufficient
for the case to proceed any further. It does not
adnit arything, inreality, but forpaposes of test-
ing the sufficiency of the carplaint, a demrrer
declares that even if everything stated in the con-
plaint were true, it does ot state facts sufficient
to oconstitute a cause of action.” At commm law,
a demurrer was either sustained or overruled,
which in either event ended the case with judge-
ment for the prevailing party.® Inmodern pro-
cedure, a motion to dismiss replaces the demur-
rer, ut if denied the case sinply proceads to trial
on the merits.®

“a recession of the waters of the sea, a navigable
river, or other stream, by which larnd that was be-
fare coeredwithwater is left dry . . . if alteration
takes place suddenly the ownership of land re-
meins acoording to former borgds, but if it ismede
gradually and imperceptibly the derelict or dry
land belongs to the riparian owner from whose
shore or bank the water has so receded.”®

an artificial goen charmel or waterway canstructed
through earth or rock, for the purpose of carry-
ingwater. Aditchis smller thana carnal, althogh
the line of demarcation between the two is in-
cdefinite. Aditchusually has sharper arxrvature in
its aligment, isnot constructed to such refine-
ment of uniformity of grade or cross section, and
is seldom lined with impervious material to pre-
vent seepage.®

the extraction of water fram its natural source,
usually into a ditch or canal, for ultimate use
lard, in industry or for darestic purposes.® A
tuming aside frana course, direction, etc. into
arother; to deflect.®

a high point on land which separates two river
kasins or drainage basins.®

“ownership of land; immediate or absolute own-
erchip; paramount or ultimate ownership, an es-
tate or patrimony which one has in his own right;
land of which cne is the absolute owner. ”®

the use of water primarily for household purposes,
including the watering of gardens, lawns, and
shrubbery surrounding a domicile.

194



dominant

drainage basin

easement

eminent domain

en banc

encroach

endangerment

arjoin

equity

usually dominant estate or dominant tenement;
rights ard benefits, such as an easement, retained
by a former owner when land is conveyed; the
other parcel of lard is called the servient estate
or servient tenement (landholding)®’; meaning
“higher”, as ggposed to “lower” estate.

also called catchment area, watershed, or river
basin. The land area from which water drains
intoa river.®

a right of one owner of land to make lawful and
beneficial use of the land of ancther, created by
an expressed or inplied agreement .

the water, usually polluted, which is discharged
into a stream from sewers or from an industrial
plant.”

the right of a goverrment (city, state, or sover-
eign) to take private property for public use; an
inherent right of sovereignty,”™ the property
owner’ s ansent to the taking is immaterial .”? The
5th Arendment to the U.S. Constitution requires
just compensation be made whenever private

property is taken for public use by the Congress.
French, for “by the full coxrt.”

to gain unlawfully upon the lands, property, or
authority of ancther; to intrude slowly or gradu-
ally upon the rights or property of ancther; any
infringement on the property or authority of an-
other.™

the presence or expectation of future presence
of a contaminant which would result in noncom-
pliance with national primery drinking water stan-
dards or otherwise adversely affect the health of
persons drinking the water.™

to caomend or instruct with authority, to abate,
susgperd, or restrain.”™

most gererally, “justice.” Historically, equity de-
veloped as a separate body of law in England in
reaction to the inability of the commm law courts,
in their strict adherence to rigid writs arnd forms
of action, to entertain or provide a remedy for
every injury. BEquity and law are no langer bifur-
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29 N.Y.S. 342, 343; 6
N.Y.S. 720, 721; 293 F.
633, 637.

7 Rechard, p. 15.

erosian

78 205 P.2d 1127, 1130;

175 S.E.2d 351, 353.

770 S.E. 514, 521. estate

® Black’s.

& Black’s. H
et
ex contractu
executive order
exrel.
K

federal common law

feckeral aourts

federal judicial review

cated but are now merged in most jurisdictions,
though equity jurisprudence and equitable doc-
trines are still irdeperdently viable.”™

the wearing away of the soil by ruming water,
glaciers, wirds, and waves.”

interest, right, or ownership in land or persanal
property.”®

a court-imposed restraint or “a barring which pre-
cludes a person fram derying the truth of a fact
which has becare settled by the facts of judicial
proceedings or by the actions of the party him-
Self. P

Iatin for “ard the following.”

Iatin for “out of cantract”. Inboth civil and com-
mon law, rights and causes of action are divided
into two classes, —those arising ex contractu, ard
those arising ex delicto (out of a tort). Where
cause of action arises frombreech of a promise
set forth in antract, the action is ex cantracty,
but where it arises fram a breech of duty growing
aut of a aattract, it is exdelicto.®

an order or regulatian issued by the President (or
Governor) or sare administrative authority un-
der his direction for the purpose of interpreting,
implementing, or giving administrative effect toa
provision of the Constitution or of some law or

treaty . ®
Latin for “ypm relation or report.”

Federal District Cort [typically with rmeral suf-
fix] ; federal case law citatians [puiblished] .

the body of decisicnal law developed by the fed-
eral courrts, not resting an state court decisians.

the courts of the United States, as distinguished
from the courts of the individual states. These
courts derive their legitimacy fram the Constitu-
tim, Article ITT, Section T, Clause 1.

the power and duty of all courts to abide by the
Supremecy clause of the Cmstitution (Article VI)
in oonstruing state constituticnal provisians and
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fimal decisian

flood plain

F. Suyp.

groundwater

headwaters

high-water mark

holding

How.

hydrology

statutes in aonflict with the federal Constitution
ard laws ard treaties of the United States.®

decision that settles the rights of parties respect-
ing the subject-matter of the suit and which con-
cludes themuntil it is reversed or set aside.® It
erds the litigation an the merits and leaves noth-
ing for the court to do but execute the judge-
ment.® The expression is equivalent to final de-
cree or final judgement.®

an overflow of water on lands that are not nor-
mally covered by water.%

that portion of a river valley which has been cov-
ered with water when the river overflowed its
karks at flood stage.”

Federal Supplarent; federal case law [published] .

subsurface water from which wells and springs
are fed. Tna strict sense, the termgyplies anly to
water below the water table.®

the place where a river ariginates.®

the mark on a stream or lake which separates its
bed fraom its banks. It is the place where action
of water is so usual and long contimued in ordi-
nary years as to mark upon the soil of the bed a
character distinct fram that of the benks with re-
spect to the vegetation ard the rature of the soil.®

propcerty inwhich ane has legal title and of which
one is inpossession.™ In procedure, any ruling
of the court, including rulings upan the admissi-
bility of evidence or other questions presented
dring trial .?

albreviated last name of court reporter, Howard;
used in designation of early U.S. Supreme Court
case law decisions from 1843-1860.

the science concerned with the waters of the
earth, their ccorrence, distribution, and ciradla-
tion; their physical and chemical properties; and
their reaction with the envirament, including 1iv-
ing beings.®

Iatin for “the same;” adoreviation for idam.
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& Black’s.
8 291 N.W. 118, 121.

8 183 F.2d 29, 31; 403
F.2d 674, 678.

8 150 F. 32, 34.

8 Rechard, p. 16.

¥ Sax, p. xxxi.

® Sax, p. xxxd.

® Sax, p. xodi.

2 Flgin, p. 3.

91246 S.W.2d 990.

92 218 P.2d 888, 893.

% Rechard, p. 25.
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9 268 N.W. 665, 667.
% 107 So. 103, 104.

% 42 So. 2d 445, 446.
97 165 So.2d 294, 297.
% Rechard, p. 28.

% Elgin, p. 4.

10 30 N.E.2d 994, 995.

101319 S.W.2d 930, 934.

102 42 P.2d 292.
103125 F.2d 430, 434.

¢ 166 S.E. 570, 580.

Jjudge-made law

Jjudgement

Jjust compensation

land

law

T1linois Case Law [published] .

[in real property], the brosdest termapgplicable to
claims inar an resl estate, inchudirg any right title,
or estate in or lien on real property;* the lecal
concern of a person in the property, or in the
right to sare of the benefits or uses framwhich
the property is inseparable.®® [inpractice], the
term comotes concern for the advantage or dis-
advantage of parties to the cause of action;* or
bias.”

the axtrolled gpplication of water to arable lards
in order to supply water requirements not satis-
fiedby rainfall.®

an island in a river must be of a permenent char-
acter, not merely surrounded by water when the
river is high, but permanently surrounded by a
charrel of the river, and not a sard kar suoject to
overflow by the rise of the river and commected
with the mainland when the river is low.”

law made in the conmmon-law tradition; that law
arrived at by judicial precedent rather then by stat-
ute; also, judicial anstruction of statutes sodif-
ferent framtheir argiral legislarive intant that the
resulting application of them can be attributed to
the judiciary, rather than to the legislatire.

the determination of a court of competent juris-
diction uoon matters submitted to it.'®

with regard to a taking of property under the
power of eminent domain, it aonsists of a settle-
ment with a citizen which leaves him no poorer
and no richer than he was before the property
was taken.'®

brcadly, any groud, soil, or earth in reference to
real estate or real property™ or to any tract which
may be conveyed by deed® and often refers not
aily to the soil and earth itself, lut to things of a
permanent nature found there or affixed
thereto.™®

the legislative pronoumnceament of the rules which
should guide ane’ s actians in society; the aggre-
gate of those rules ard principles of canduct pro-
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littaeal rights

low-water mark

malum prohibitum

market value

meander

medial line

mulcated by the legislative authority, court deci-
sions, or established by local custom; formally
recognized as binding by the supreme governing
authority and enforced by sanction.'®

an dbligation to do or refrain from doing some-
thing; a duty which must eventually be performed;
also used to refer to ae’s respansibility for his
conduct.

a right granted which gives the grantee permis-
sion to do sarething which he could not legally
do absent such permission.®

a judicial aotest [civil action] through which le-
gal rights are sought to be determined and en-
foroed in a court of law.'”

the equivalent of riparian rights for those who
border a lake rather than a flowing stream.'®

the low-water mark is the water’s edge, that be-
ing the only line continuously touched by the
water and being the only way the riparian owner
will have contimous access to the water. InMis-
sourdi, a riparian landowner bordering a [state-de-
fined] naviggble water bady holds title to the low-
water mark.'®

wrong because it is prohibited; made unlawful
by statute for the public welfare, ut not inher-
ently evil and not irvolving noral turpitude. ™ It
refers to an act which is wrang anly because it is
made so by statute.™

the price which goods or property would bring
in a market of willing buyers and willing sellers,
in the ordinary course of trade.' For condem-
nation purposes, to determine just compensation,
market value is not to be based necessarily on
the use to which the lard is presently put, but an
the best and most profitable use to which it is
reascnably adaptable. ™

the winding of a stream channel™ [named for
Mearnder River, Turkey™] .

the middle of the river; located at equal distances
from goposite barks; saretimes referred to inold
cases as medium filum aquae.™®
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195 Black’s; see also 123
N.W. 504, 508.
106160 P.2d 37, 39; 230
S.W.2d 770, 775; 41 A.2d
66, 68; 5 F.Supp. 435, 437.
7 34 F. Supp.274, 280.
18 Sax, p. xxxii.
1 Flgin, p. 3; see also
Cooley v. Golden, 117 Mo.
33, 23 S.W. 100 (1893).

10 223 N.E.2d 755, 757.

1 262 F.2d 245, 248; 616
S.W.2d 882, 885.

12 27 F. Supp. 65.
13470 P.2d 967.

14 Rechard, p. 28.
15 Simpson, p. 14.

16 Simpson, p.111.
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7 Sax, p. xxxii.
18 Sax, p. xxxdi.

19 Shapiro and Tresolini,
p. 65.

120 Regtatement, Torts
§287.

121 508 P.2d 190, 192.

122 483 S.W. 996, 1000;
Prosser, Law of Torts 571
(4th ed. 1971); 391 S.W.2d
633, 637.

123 212 N.W.2d 505, 508.

Mo. App.

mouth of a river

mmicipal water use

matiarl julicial review

NE

negligence

N.H.
NJ.

non-conforming use

nuisance

Missouri Case Iaw [published] ; also used to iden-
tify pdolished statutory law [e.g. R?b.] .

Missouri Court of Agoeals [may also list court dis-
trdct prefix, i.e. KC., Sx., arst.L.]; soetinesused
in case law citatim.

the place where a river enpties into ancther river,
or into the sea.™

the various ways in which water is used in devel -
oped urban areas, including darestic use, indus-
trial use, street sorirkling, fire protection, ete.™

the power of all American courts from lowest to
highest to pass upmn the validity of acts of Con-
gress under the Constitution.™

Northeast Reporter [publisher of court decisions
ard case law] .

failure to exercise that degree of care which a
person of ordinary prudence (a reasonable man)
would exercise under the same circumstances; the
term refers to aonduct which falls below the stan-
dard established by law for the protection of oth-
ers against unreasanable risk of harm; it does not
conmprehend conduct recklessly disregardful of
the interests of others,™ nor dees it include in-
tenticyl infliction of injury aon arncther.

New Hampshire Case Law [published] .
New Jersey Case Law [published] .

a use of lard “which lawfully existed prior to the
enactment of a zoning ordinance and which may
ke maintained after the effective date of the ardi-
nance” although it no longer complies with the
use restrictions goplicable to the area.™®

“a wrong arising from unreasonable or unlawful
use of property to the disconfort, amoyance, in-
convenience or damage to another and usually
comprehends continuous or recurrent acts.”®
Private nuisance is “an acticnable interference
with a persa’s interest in the private use ard en-
joyment of his land.”** A public or conmmon rui-
sarce is “an unreasaable interference with a right
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ordinance

Otto

ownership

percolating waters

camm to the general public . . . It isbehavior
which unreasonably interferes with the health,
safety, peace, confort or cawenience of the gen-
eral comunity.”*** A public nuisance offends
the public at large or a segrent of the public, a
private ruisance offernds only a particular person
or persans.'?

Nortlwesterm Reporter [publisher of court deci-
sions ard case law] .

the reason given for a court’ s judgament, finding,
or aonclusion, as goposed to the decision, which
is the judgarent itself .

a direction of the court an sare metter incidental
to the main proceeding which adjudicates a pre-
liminary point or directs sare step in the judicial
proceeding. ™

a local law that gpplies to persons ard thirngs sub-
ject to the local jurisdiction,™ usually used inits
municipal law context to mean an act of a city
council or similar body that has the same force
ard effect as a lawwhen it is duly enacted; it dif-
fers froma law in that laws are enacted by a state
or federal legislature and ordinances are passed

by ammnicipal legislative body.'®

last nane of court reporter; used in designation
of U.S. Suprene Court case law decisions from
1875-1882.

“ae's exclusive right of possessing, enjoying, and
disposing of a thing.”*® The term has been given
a wide range of meanings, but is often said to
conprehend both the concept of possession and,
further, that of title and thus to e broader than
either. ™

ina judicial proceeding, a liticgant (pladntiff arde-
ferndant) ; a person directly interested in the sub-
ject matter of a case.™

those waters not supplied by a definite flowing
stream which pass through the ground beneath
the earth’s surface without a definite charmnel.
Groundwaters are assumed to be percolating.™
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124 299 A.2d 155, 158.
125 303 A.2d 544, 567.

126 107 P.2d 1104, 1106,
1107.

27 420 S.W.2d 530, 533.
128 90 F.2d 175, 177.
1297 S.E.2d 896, 898.
13072 So. 891.

11 139 N.W. 101.

12 55 A.2d 705, 708.

133 Rechard, p. 34.
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3¢ 124 N.E. 2d 39, 41.
135134 U.S. 5%.

136 104 S.W. 1009, 1010.
B7 147 F. 44, 46.

38 Webster’s New World.
1 Black’s.

10 The Oxford English
Dictiocnary.

41 50 N.Y. 518.
142 488 P.2d 316.

143 Restatement, Property

q7.

per curiam

perse

petitim

petitiaer

possessian

possessary interest

precedent

Latin for “by the cort.”
Iatin for Yoy itself.”

“in law, an individual or incorporated group hav-
ing certain legal rights and regsponsibilities. ™
This has been held to include foreign and domes-
tic corparatians.™®  Precise definition ard delin-
eation of the term has been necessary for pur-
poses of ascertaining those to whom the 14th
Amendment to the U.S. Constitution affords its
protection, since that Amendment expressly ap-
plies to “persms.”

albreviated last name of court reporter, Peters;
used in designation of early U.S. Supreme Court
case law decisions from 1828-1842.

a formal written request or prayer for a certain
thing to be done.™*

one who presents a petition to a court either in
order to institute an equity in proceeding or to
take an appeal from a judgement.

one who initially brings the suit; “he who, ina
persanal action, seeks a remedy in a court of jus-
tice for an injury to, or a withholding of, his

a principle, plan, or course of action, as pursued
by a govermment, organization, or indivi ;8
the general principles by which a govermment is
guided in its menagement of public affairs, or the
legislature in its measures;™ an orgenized arnd
established system or form of govermment admin-
istration . ®

dominion and control over property** and dis-
tinguished from mere custody .

a right to exert control over certain lard to the
exclusian of others, coupled with an intent to ex-
ercise that right.*

previocusly decided case which is recognized as
authority for the disposition of future cases un-
der the doctrine of stare decisis.
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precipitatian

pramises

prescriptian

presunption

public easement

public property

purpresture

quasi

quiet enjoyment

real property

as used in hydrology, the discharge of water in

liquid or solid state fram the atmosphere gener-
ally onto a land or water surface.'®

lard ard its appurtenances, ™ or a portion thereof
ard the buildings and structures thereon.™

a means of acquiring an easement in or on the
land of another by continued regular use over a
statutory period.® Requisite elarents are simi-
lar to adverse possession, but does not require
hostile possession, therefore can be acquired

through permissive use.

an assurption of fact resulting froma rule of law
which requires such fact to be assumed from an-
other fact ar set of facts.

“every species of valueble right ar interest that is
subject to ownership, has an exchangeable value,
or adds to one’ s wealth or estate.”*® One’s ex-
clusive right to possess, use, and dispose of a
thing,* as well as the doject, berefit, or preroga-
tive which aonstitutes the subject matter of that
right

arty easenent enjoyed by the public in general .™*

that which is dedicated to the use of the public™
and/or that over which the state has dominion
and control .23

an enclosure by a private party of a part of that
which belongs to and ought to be open and free
to the enjoyment of the public at large. It isnot
necessarily a public muisance. Apublic ruisance
must be something which subjects the public to
sare degree of inconvenience or anmoyance; but
a purpresture may exist without putting the pub-
lic to any incorvenience whatever.'™

Latin for “nearly” or “almost.”

the right to unimpaired use and enjoyment of
property leased or conveyed.

“not only land and whatever is erected or grow-
ing therem, or affixed thereto, ut also rights is-
sued out of, amexed to, and exercisable within
or about, the lard.”®
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14 Rechard, p. 36.
145 08 So. 444.

146 131 S.E. 11.

47 81 A.2d 137.

48107 A.2d 274, 276.
149202 P.2d 771.
10331 U.8. 1.

151 42 A. 583, 584; 134 A.
77, 79.

152 84 P. 685.
153 173 S.W.2d 631.
1% Black’s.

155280 P. 350.
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1% Restatement Torts reasonable man
283 (a) .

157 43 S.W. 508, 509.
158 26 P.2d 573.

159 350 P.2d 752, 757.
1 Black’s.

161 The Oxford English
Dictionary.

162 Rechard, p. 40.

163 158 N.W.2d 809, 812.

¥ Sax, p. xxxii.

1% Webster’s New World. reckless

1% Webster’s New World. reckless disregard

regulatian

respandent

return flow

riparian

a phrase used to denote a hypothetical person
who exercises “those qualities of attention, knowl-
edge, intelligence and judgement which society
requires of its manbers for the protection of their
own interest and the interests of others.”™ The
test of negligence is based on a failure to do
“something which a reasonable man, guided by
those aonsiderations which ordinarily regulate the
conduct of humen affairs, would do, or sorething
which a reasonable and prudent person would
not do.”” The phrase does not apply to a
persa’s ability to reasm (think) , but rather the
prudence with which he acts under the circum-
stances [also embodies the concepts of reason-
able, reasaableness, and reasanable action] .

careless, heedless, inattentive to duty.™®

refers to “an act or conduct destitute of heed or
concerm for aconsequences; especially, foolishly
heedless of danger; headlong, rash; wanton dis-
regard or indifference to cansequences. This im-
plies a aansciousness of danger arnd a willingness
to assure the rigk.”*®

a rule or order prescribed for management of
government ;' a governing precept or direc-
tion.

apad, lake, arkasin, either matiral orartificial,
used for the storage, regulation, and control of
water . 1%

in equity, the party who answers a bill or other
pleading'®; also refers to the party against wham
an appeal is brought.

any flow which retums to a stream charmel after
diversion for use. In irrigation, water goplied to
an area which is not consumed in evaporation or
trangpiration, and retums to a surface streamor

ground-water aquifer.'®

that which a person has a just claim to; power,
privilege, etc. that belongs to a person by law,
mature, ar tradition.'®

of, adjacent to, ar living an the bark of a river ar,
saretimes, of a lake, pad, etc. Designating ary
right emjoyed by the owner of riparian land.®
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RSMo.

S.D.N.Y

sarvitice

rights which accrue to owners of land on the
banks of water ways, such as the use of such wa-
ter, awnership of the soil under the water, etc.;
“rights not originating ingrants, but [arising] by
oceratian of the law, and [which] are called ‘natu-
ral rights’, because they arise by reason of the
ownership of lands upon or along streams of wa-
ter, which are fumished by nature, and the lards
to which these natural rights are attached are
called in law ‘riparian lards.’ Riparian lards, in
the language of the cases ard treaties, include by
nature the lands over as [well as] those along
which the stream flows, and riparian rights are
incident to lands on the barnk, as well as those
forming the bed of the stream.”*®

Revised Statutes of Missouri [published statutory
lad] .

an authoritative regulation for action, conduct,
method, procedure, arrangement, etc; an estab-
lished practice that serves as a guide tousage; a
regulation or guide established by a court gov-
erning court practice and procedure. An estab-
lished standard, guide, or regulation.'® Aprin-
ciple, regulation, or mexim governing individual
conduct alane, inagroup, or in society.'®

the erosive action of ruming water in streams,
which excavates and carries away material from
the bed and banks, occurring in both earth and
solid rock material .M

State District {Court} of New York.

Southeast Reporter [publisher of court decisians
ard case law] .

as opposed to dominant; re. an easement; may
refer to a downstream riparian’s land holdings,
known as the servient tenement, subject to use
in sore way by an upstream riparian, the owner
of the doninant estate;' lower, as opposed to
upper, landholder (fram tener, tohold) .

the burden placed upon the property of a person
by a specified right arncther has in its use.'” Ex-
arples include “rnavigatiaal servitude” as apublic
use right, over and above any private use of a
watercourse.
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167 70 A. 472, 479.
1% Black’s.

1% The Oxford English
Dicticnary.

170 Rechard, p. 43.

1 Also ‘servient estate’ or
‘servient tenement’ : Gifis,

p. 193.

172 Webster’s New World.
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3 Mellinkoff, David, ac
Mellinkoff’s Dicticnary of
American Legal Usage,

West Publishing Co., St.

Paul, Mimn., 1992.

slip goinian

74 156 P.2d 340, 345.

175 Constitution of

Missouri, Art. V, Sec. 3

and Sec.18.

176 . .

91 U.S. 367, 375. stare decisis

77 Black’s. o )
state judicial review
statute
ait
Suop.
supra
SW
taking

Iatin for “thus” or “thusly” [used to showa spell-
ing or usage by a different author, subject to ques-
tdal.

a court’ s o printing of its goinin. . . as the first
ard quick official publication. “The slip goinian
is unbound, often no more than a single slip of
paper, frequently corrected before publication in
the law reports.”*

Iatin for “let the decision stard. "™

the power of state courts to review laws of the
state legislature uder the state aonstitucion.™

an act of the legislature, adopted pursuant to its
amstitutiaal authority, by prescribed means and
in certain form such that it becares the law gov-
eming conduct within its soope. Statutes are en-
acted to prescribe conduct, define crines, create
inferior governrmental bodies, appropriate public
monies, and in general to promote the public
good and welfare. Lesser governmental bodies
adopt ordinances; administrative agencies adopt
regulatians.

very conmprehensive and understood to apply to
any proceeding in a court of justice by which an
individual pursues that remedy which the law af-
fords.

Supplement .

ILatin for “above.”

Southwest Reporter [published court decisions
and case law], second volure series is followed
by “2d.” as in SW2d.

of several meanings, the one most pertinent in-
volves the taking of property when government
action directly interferes with ar substantially dis-
turbs the owner’ s use and enjoyment of the prop-
erty; to amstitute a taking, within cnstitutiaal
limitatio, it ismot essatial thet therebe gysical
seizure or aporopriation, and any actual or mete-
rial interference with private property rights an-
stitutes a taking.™”
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thalweg 1ine

thread of the stream

Us.

U.s.C.

usufruct

Texas Case Law [published] .

the thalweg line is the despest way or valley of a
riverbed. It has alsobesn referred toas the “sail-
ing charmel . "*®

the thread of a stream is the center of the flowing
water when the stream is at its lowest flow
[stacge] .7 It is irrespective of the thalweg line
which may be closer to one bark than another .
The “middle” of the river.

a wrang; a private or civil wrong or injury inde-
pendent of contract, resulting from a breach of
legal duty. ™ Tre essential elenents of a tort are
the existence of a legal duty owed by defendant
toplaintiff, reach of that dity, and a causal rela-
tionship between defendant’s conduct and the
resulting dameges toplaintiff.

an international agreement made between two
or more independent sovereign nations with a
view to the public wel fare®™ requiring (inthe U.S.)
advice ard aonsent of the Serate for ratification;
distinguished from 1) an executive agreement
which does not require the advice and consent
of the Senate and addresses topics narrower in
nature ard is pursuant to formal authority del-
egated to the President by the Congress in spe-
cific legislation;* and 2) a canpact which is an
agreement between two or more states recog-
nized by Congress pursuant to the US Constitu-
tion. ™

awragful interference with or disturbance of the
possession of ano e

United States (Supreme) Court decisions [pub-
lished case law] .

United States Code [published statutes] .

the right to enjoy the benefits flowing from real
or personal property.'®

in the civil law, the right to use and enjoy prop-
erty vested in another, “and to draw from the same
all the profit, utility, and advantage which it may
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8 Elgin, p. 4.

7% Simpson, p. 111.

¥ Flgin, p. 4.

181 256 N.E.2d 254, 259.

182 107 F.2d 819, 827.

18 69 F.2d 44, 48.

18 See also: Restatement
2d, Foreign Relations Law
of the United States 440
(1965) ; Constitution of the
Uhited States, Art. I, Sec.
10; Art. IT, Sec. 2; and Art.
VI, Cl. 2.

185 69 So.2d 724, 726.

18 See also: Burby, Real
Property 7 (3rd ed. 1965) .
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87 75 P, 698, 699.

188 Webster’s New World.

19 31 T11. App. 325, 338. v

%0 446 S.W.2d 243, 244. V.A.M.S.
1102 S.E. 643, 644.

2 Sax, p. xxxdi. vis-a-vis

23 ¢ Cye. 737. verdict

vestad interest

Wash.

water table

Wheat .

writ of certiarari

produce, provided it be without altering the sub-
stance of the thing. "

Mdorev. of versus, Latin for “against.”

Vermmn' s Armotated Missouri Statutes [published
statutory cross references] .

French for “face to face”, or “ggposite to. "

the opinion of a jury, or of a judge sittingas a
jury, anaquestion of fact;'™ averdict differs fran
a judgament in that a verdict is not a judicial de-
termination, lut rather a finding of fact which the
trial court may acospt ar reject ard utilize in for-
mulating its judgement .

[an interest] inwhich there is a present fixed right
of present or future enjoyment; “a present right
ar title toa thing, which carries with it an exdisting
right of alienation, even though the right topos-
session or enjoyment may be postponed to some
uncertain tine in the furure. . 7™

adoreviated last nane of court reporter, Wallace;
used in designation of early U.S. Supreme Court
case law decisions from 1863-1874.

Washington {state} Case Law [published] .

the highest elevation, at or below the surface of
the earth, under which the ground is saturated
with water.*

adoreviated last nane of court reporter, Wheaton;
used in designation of early U.S. Supreme Court
case law decisions from 1816-1827.

an order to a lower court from a higher court to
send the entire record of the case to the higher
oourt for review.
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APCP Air Pollution Control Program, DNR, DEQ

CCWWC Clarence Cannon Wholesale Water Commission

ds cubic feet per second, a rate of stream flow in comon use

COE Corps of Engineers, United States Ay (also USACE: United States Army Corps
of Engineers)

DAS Division of Administrative Sugport, INR

DE Division of Energy, INR

DED (Missouri) Department of Economic Development

DEQ Division of Envirommental Quality, DNR

DGLS Division of Geology and Land Survey, DNR

DNR (Missouri) Department of Natural Resources

DRSP Dam and Reservoir Safety Program, DNR, DGLS

DSP Divisian of State Parks, INR

EIERA Environmental Improvement and Energy Resources Authority, DNR

EPA (United States) Envirammental Protection Agency

ESP Environmental Services Program, DNR, DEQ

FEMA (United States) Federal Emergency Management Agency

HWP Hazardous Waste Program, DNR, DEQ

LRP Land Reclamation Program, DNR, DEQ

MDA Missouri Department of Agriculture

MDC Missouri Department of Conservation
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MDH

MDHT

MDPS

PCB

PDWP

pPsC

PWSD

ROP

SC

SEMA

SWCP

SWMP

TAP

USCG

USDA

USDI

USFS

USFWS

UsSGS

WPCP

WRP

Missouri Department of Health

Missouri Department of Highway and Transportation [also MoDOT: Mo. Dept.
of Transportatian]

Missouri Department of Public Safety

Poly Chlorinated Biphenyl (a chlorinated isarer, toxic to people and ani-
mals)

Public Drinking Water Program, DNR, DEQ

Public Service Conmission, DED

Public Water Supply District [usually with rumber or county designation]
Regional Office Program, DNR, DEQ

Supreme Court [with state or federal identification accompertying]
State Emergency Management Agency, MDPS

Soil and Water Conservation Program, DNR, DEQ

Solid Waste Management Program, DNR, DEQ

Technical Assistance Program, DNR DEQ

Uhited States Coast Guard

United States Department of Agriculture

United States Department of the ITnterior

Uhited States Forest Service, USDA

Unhited States Fish and Wildlife Service, USDI

Uhited States Geological Survey, USDI

Water Pollution Control Program, DNR, DEQ

Water Resources Program, DNR, DGLS
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Mineral WaterS . . . .. ittt ittt e e e e e e e e e e e e e e e e e e e e e e e e WS, OWLT
Mining and Land RECIamMAtion . . v v v v i i ittt e et e et e e e e e e e e e e e e e e OWLT
JURESSaRSISHR @ @ M kT, ol WR, PW, WQ, WU, BIW, OWLT
MiSSOUri RIVEL . . ittt et e e e e e e e e e e e e e e e e e WR, PW, WQ, WS, WU, BIW, OWLT
Modified COmMMON ENEMY . v vt v vttt ettt e et et et e et et e ettt eeeeeeean OV, WR, PW
Monitoring Water QUALItY . v v v v vttt et e e e e e e e e e e e e e WR, WQ, OWLT
MICIpalities . . .o WQ, WS, WU
Natural FLIOW . . . .ottt e it e e e e e e ettt e e e e e e e e e e e e e e e e oV, WR
Navigable Watercourses, Boundaries . ........ ...ttt nnnnn. BIW, OWLT
Y2 AV T <o 1 WR, PW, WU, BIW, OWLT
Navigation, Barges and Ferries . . o v v vttt it ittt et e e et e e e e e e e e WU, BIW, OWLT
A e T W Q
No Decisional Theory CASES v v v v v v vttt ettt ettt e et et e e e e et e e e et e e W Q
Non-Point Source (NPS) POLIULION . . . oottt ittt e e e e e e e e e e e e e e e e e e e e e W Q
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()11 s a (o wh o= PW, OWLT
On-Site SeWage DiSpOSal . . v v vttt e e e e e e e e e e e e e e e e e e e e e e e e e oV, WQ
Overflow Water . . .o vttt et e e e e e e e e e e e e e e e e e OV, WR, PW, WQ, BIW
Pesticide POLTULIO . v vttt e e e e e e e e e e e e e e e e e e e e W Q
Point Source POLIULIN . . ¢ v ittt e e e e e e e e e e e e e e e e e e e e e W Q
2 oY s PW, WQ, OWLT
Ponds and LaKes . . . o vttt it e e e e e e e e e e e e e e e e e e e e e e e e e e e WS, OWLT
Ports, Harbors and Port Authorities . ... ... ittt e e e e e e e e e e oV, WU
Post-Heins: Reasonable Use RULE . . . . ittt it it e e e e e e e e e e e e e e e e e e OV, PW
POWET GENEYALION & v v v vttt ettt ettt et e e e e e e e e e e e e e e e e e e e WU
Pre-Campbell: Common Enemy RULe . ... ... ...ttt ettt e PW
2422 eut o1 ko= ua o o WA OWLT
Pre-Heins: Common Enemy RuUle . .. ...ttt it e e e e e e e e e ov, PW
Prior Appropriation Water RIGHES . . . . i it it e e e e e e e e e e e e e e e e e e WR
Private Damages from Municipal Sources (of Pollution) ... ..........oiiiiinnn.... W Q
Private NULISanCE . . o ittt ittt ettt ettt e e e e e e e e e e e e e e e e e e e e W Q
Private Rights and Public Water POITULION . & . v o v i v it e e e e e e e e e e e e e e e e e e e W Q
Private Wells andWell Drillers . .o v vttt it it e e e e e e e e e e e e e e e e e e e e e e e e e e e WS
Property Rights and Ownership . ... ... i ittt ittt e e e e e e e e e e WR, OWLT
Protection From Floodwaters, Surface Waters . ... ..o i ittt ittt et e e e oV, PW
PUblic Drinking Water . . . . . ittt ittt et e e e e e e e e e e e e e e e e e e e e e WS
PublicHealth and Safety . . . ittt it e e e e e e e e e e e e e e e e e e BIW
Publicly Owned Treatment WOrks (POTWS) . v o v v v v vttt e e e e e e e e e e e e e e e e ov
PUDLiC NULSANCE . . .t it e e e e e e e e e e e e e e e e e e W Q
PUD LI RIGNES v v v v e e e e e e e e e e e e e e e e e e e e e e e e e OV, WR, OWLT
PUDLIC SafEy o v v vt et e e e e e e e e e e e e e e e e OWLT
Public Service COomMMISSIOn . ..ttt ittt e e e e e e e e e e e e e e e e e e e e e e PW
PUDLic TrusSt DOCETITmE . . o v v o it e e et e e e e e e e e e e e e e e e e e e e oV
Rain and AtmOSPheric Water . . . v ittt e e e e e e e e e e e e e e e e e e e e e e e OWLT
Reasonable Use (defined) . .. ...ttt ittt et e e et et e et e e e OV, WR
Recreation (and Boating) . . v oo v v v ittt e e e e e e e e e e e e e e e WU, BIW, OWLT
Recreational Use and PUblic RIghts . ... ..ottt it ittt ettt e e e e e OV, WR, OWLT
RESEI VOIS & v v v i e e e e e e e e e e e e e e e e e e e e e e e e e e e oV, PW, WS, OWLT
Retention Of Water . . i ittt e et e e e e e e e e e e e e e e e e e e e e e e PW, WS
RIGNE Of A CCESS . o ot i ittt e e e e e e e e e e e e e e e e e e e e e e e e e e WR
Right tO REasSONADIE USE & o v v vt e e e e e e e e e e e e e e e e e e e e e e e e e ettt WR, WS
Rights and Expectations, Interstate FIOWS . . . . v v ittt ittt et et e e e e e e e e e e e e e BIW
RiparianRights . ... .. ... .. INTRO, OV, WR, PW, WQ, WS, WU, BIW, OWLT
Riparian RIGhtS 1N WalerCOUTSES & & v v v v e e e e e e e e e e e e e e e e e e et et et ettt et eeenn WS
RIVELS, RIVEE FOrBCASES & . v v v e e e e e e e e e e e e e e e e e e e e e e e e e e e e e OWLT
RIVETS and SEXEAMS & . o v v e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e BIW
RUNOEE L o e e e e e e e e e e e e e e e e WQ, OWLT
Safe Drinking Water Taw . . . . v ittt e e e e e e e e e e e e e e e e e e OV, AP-4, WS
Sand and Gravel EXCTaCtion . . . v v v v it e e e e e e e e e e e e e e e e e e e e e e e e e e e e WU
Sanitary Sewers and SEWATE . . ¢ v v v v e e e e e e e e e e e e e e e e e e e W Q
SEPEIC TAMKS '« v o v e e e e e e e e e e e e e W Q
Sewers and Wastewaler . . . ... ittt it et e e e e e e e e e e e e e e e W Q
Soil and Water ConSerVation . . . v i i ittt e e e e e e e e e e e e e e e e e e e e e e e e e e e e e WU
S @ I e 1= = ol W Q



State Constitutional (Bond) AUthOrizaticn . . . oo v ittt e e e e e e e e e e e e e W Q
State Navigational JurisdiCtian . . . vt vttt i et e e e e e e e e e e e e e e e e e e e BIW
State Water PatrOl . . . . i ittt e e e e e e e e e e e e e e e e e e e e e e e e e e e OWLT
State Water Plam . . . .ottt ittt e e e e e e e e e e e e e e e e e e e PREF, OV, WS
SEAtULOLY LAW . o o v it it e e e e e e e e e e e e e e e e e e e e e e e e INTRO, OV, WR, AP-4
Storage Tanks, Underground . . . . o v vttt ittt e e e e et e e e et e e e e e e W Q
Storage, Water SUDDLY - v v o v e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e WS
Storm Sewers and Stormwater CONtIOL . . . . .. i ittt it e e e e e e e e e e e e W Q
Stormmwater RUNOLE . . . . . e e e e e e e e e e e e W Q
Stream Bed BOUNAATIES . . v i vttt ittt et e e e e e e e e e e e e e e e e e e e e e e BIW
Stream POITULION .+ v v v vt e et et e e e e e e e e e e e e e e e e e e e e W Q
Streams and Streambeds . . . . ... e e e e e e e e e e e e e WR, BIW
S wiasT w71 1 W Q
S 1w an 0 1 o o' OWLT
Submerged Lands . . .. i i it e e e e e e e e e e e e e e e e e e e e e e e e e e WR, BIW
Surface Coal Mining . .. ..ttt it e e e e e e e e e e e e e e e e e e e e OWLT
SurfaceWater ...............cii... INTRO, OV, WR, PW, WQ, WS, WU, BIW, OWLT
SWImMIng POOLS . . ..ttt ittt et e e e e e e e e e e e e e e e OWLT
Taking (Unoonstitubional) . ..ottt e e e e e e e e e e e e e e e e e e e e e W Q
Transference of Water RIGNES . . . o i ittt i et e e e e e e e e e e e e e e et et et WR
Treatment NOMENCLAtUTE . . . . v i it ettt e e et e e e et e e e e e e e e e e e e e e e et eee e W Q
TEESIASS .« ¢ v v e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e WR, WQ
Unconstitutional Takimg @ v v v v v v vt e e e e e e e e e e e e e e e e e e W Q
Underground Storage Tanks (UST) . . v v vttt ittt ettt e ettt e et et et e e e e ee e BIW
[@inlelShae nae]biiale B ] uhiay =t 1= T WR
Underground Waste DIisposal . . v v v v v vttt ittt ettt et e e e e e e e e e e e e e WU
Waste Digposal Wells .. v vttt et et e e et e e e e et e e e e e e e e e WQ, WU
Waste, Hazardous and SoOlid . . . .o v i ittt ittt e e e e e e e e e WQ, WU, OWLT
LS N WQ, WU
Wastewater TreatMent . . . . . . . ot it ittt e e e et et et e e et et et ettt W Q
Water Conservancy DIsStriCts . ..o vttt ittt ittt et ettt e e e e e e e e oV, WU
WALELCOULSES & v v v v i e e e e e e e e e e e e e e e e e e e e et e e e e e e et OV, WR, WS
Water Iegislation, Recent Iegislative Action ... ... . i ittt ittt e AP-2
Water OWNerShIp . . v ittt e e e e e e e e e e e e e e e e e e e e WR, BIW
Water Patrol, Water Safety . . . . .o v it e e e e e e e e e e e e e OWLT
Water Pollution, Water QUALIEY . v v v v vt e e e e et e e e e e e e e e et e e e WQ, OWLT
Water Quality, W.Q. Cartificatian . . ... v ittt ettt e e e e e e et oV, WQ
ALY RIS & . ittt e e e e e e e e e e e e e e e e e e e e e e e e e INTRO, OV, WR
Watersheds . . . . oot e e e e e e e e e e e e e e e e e e e e WR
LS a1 =T PW, WS
WAL e SUDD LY ¢ v it et e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e WS
LS Lal S Y whe o' W Q
L U WU
Water Use REPOTEING & v v vt et e e e e e e e e e e e e e e e e e e e e e e et ettt OV, WS, WU
| ST ot o O OWLT
Wellhead ProteChion . .o v v vttt e e e e e e e e e e e et et e e e e e e e e e e e W Q
Well Water, Wells . ..ottt it e et e e e et e e e e e e e e e e e e e e e e ee e WR, WS, OWLT
e danas .« . o o e e e e e e e e e e e e e e e e e e e e e e e e e e e WR
WiE RIVET & . e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e BIW
NLSCONSIN CaSES & v v ittt ettt e e e e e e e e e e e e e e e e e e e BIW
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ADJUDICATED WATER CASES

. oy . e, W~ e T o T~ ey

NOTE: Please refer to recent published case law for most current judicial holdings.

Abbott v. Kansas City, St.J. & C.B.R.R.,
83 Mo. 271 (1884) the court applied the com-
mon enemy doctrine. Unless authorized by
lawful authority, ane cammot interfere, to ary
material extent, with the waters of a ruming
stream. When lawful authorization is present,
a person is liable only in case of negligence
for damage to property as a result of construc-
tion activities which interfere with the normal
flow of a creek, and not the warding off of
diffused surface waters.

Alegria v. Keeney, 687 A.2d. 1249 (1997)
the Rhode Island Supreme Court held that the
denial of a developer’s application to alter
wetlands was not a “regulatory taking” of land
which required just compensation. The court
held that there was no proof of a “total tak-
ing” because the land still had sore develop-
ment value. The developer purchased the
property knowing that its wetlands were sub-
ject to pervasive state regulation and as such
any investment-backed expectation to develop
the property as though the wetlands were not
present was unreasonable.

Alexander v. Wabash R.R. Co., 38 S.W.2d
545 (1951) involved landowner rights where
private property albuts a railvoad right-of-way.
Railroad embankment dammed up surface
waters and damaged crops on adjoining land.
Defendant does not have to anticipate
plaintiff’s pleads of negligence, such is up to
the plaintiff. Aplaintiff cannot sue on one
cause of action and recover on another.

Anaheim Union Water Co. v. Fuller, 150
Cal. 327, 88 P. 978 (1907) established criteria
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used to determine what constitutes a riparian
tract of land-within the watershed and in
physical contact with the watercourse.

Anderson v. City of Jefferson, 262 S.W.2d
169 (K.C. Mo. App. 1953) involved permanent
and transient watercourses. Rights under com-
mon enemy doctrine must be exercised rea-
sanably so as not to needlessly injure another.

Anderson v. Inter-River Drainage & Levee
Dist., 309 Mo. 189 (1925) involved drainage,
levees, eminent domain, and protection from
overflow waters. Overflow water was caused
by a high levee. A drainage district on one
side of a river is not liable for damages for
injuries to somewhat higher lands on the op-
posite side of the river, cutside the district
boundary. The drainage district did not db-
struct the river charmel or change the natural
watercourse. While the drainage district is not
an individual landowner, it has power to drain
swanps and overflow lands. It falls within the
police powers of the state, as the drainage dis-
trict is organized and authorized under stat-
utes of a subdivision of the state.

Arkansas et al v. Oklahoma et al, 503 US
91 (1991) this case stemmed from the construc-
tion of a new sewage treatment plant built by
the city of Fayetteville, Arkansas. The city re-
ceived a National Pollution Discharge Elimi-
nation System (NPDES) permit from the U.S.
EPA to discharge the treated effluent from the
new plant into a stream which fed the T1linois
River in Arkansas and ultimately flowed across
the Arkansas state line into Cklahoma. Okla-
homa challenged the permit in Administrative
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Court alleging that the Fayetteville discharge
violated Oklahoma water quality standards
which allow no degradation of water quality
in the upper Oklahoma reaches of the T1linois
River. The EPA remanded the permit, ruling
that the Clean Water Act requires an NPDES
permit to impose any effluent limitations nec-
essary to comply with applicable state water
quality standards, which the permit would vio-
late if there were any detectable violations of
the state of Cklahoma’s water quality stan-
dards.

In effect, the downstream state of Ckla-
homa was setting the water quality standards
for a body of water that originated in Arkan-
sas. The Administrative Law Judge made de-
tailed findings with the EPA under the terms
of the CWA’s NPDES and concluded that the
city of Fayetteville had satisfied the standard
and sustained the permit’s issuance. On ap-
peal by Cklahoma a federal appellate court
reversed the ALTJ decision, holding that, “the
CWA does not allow a NPDES permit to be
issued where a proposed effluent discharge
source would contribute to conditions already
in violation of water quality standards.” It
found the T1linois River already degraded and
additicnal Fayetteville effluent would contrib-
ute to the river’s detericration. Arkensas then
appealed to the U.S. Supreme Court, which
upheld EPA’ s action to issue the permit hold-
ing such action was authorized by the CWA.
The court reasoned that “where an interstate
discharge is involved, both federal common
law of nuisance and the affected state’s com-
mon law are pre-empted. Affected states may
not block a plan but rather must apply to EPA
for ruling on the impact upon interstate wa-
ters.”

Continuing, the Supreme Court found,
“EPA has construed the WA to require denial
of a permit in accordance with an affected
state’s standards unless the affected state’s
water quality requirements can be assured.
The EPA requirement that a NPDES permit
applicant comply with an affected downstream
state’s water quality standard is a reascnable
exercise of the statutory discretion given it by
Congress. EPA is not bound to mandate the
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upstream state comply with the downstream
state’s standards. The CWA vests in the EPA
and in states broad authority to develop long-
range, area wide programs to alleviate and
eliminate existing pollution. Nothing in the
act mandates a complete ban on discharges
into a waterway that is in violation of existing
water quality standards.” Based upon the sci-
entific research of the EPA at the direction of
the A1J, the court allowed the permit to stand
and the Fayetteville treatment plant to begin
operation.

Arizana v. CGalifornia, 373 U.S. 546 (1963)
involved interstate water rights, instream
flows, and interstate water compacts. The
Supreme Court upheld the authority of Con-
gress to allocate or apportion interstate sur-
face water flows between basin states. Lower
kasin states are entitled to a certain portion of
anticipated natural flows. The Court also held
that Congress delegated to the Secretary of the
Interior the power and authority to distribute
the allocated water to individual users and is
not bound by state statutes or laws governing
water distribution or allocatian.

Armstrong v. Westroads Development Co.,
380 S.W.2d 529 (St.L. Ct. App. 1964) the court
found that under the riparian doctrine, the
right to use water from watercourses and lakes
is limited to riparian owners, those owners of
land in physical contact with the water.

Atchison, T. & S.F. Ry. v. Taylor, 87
F.Supp. 313 (E.D. Mo. 1949) defined floodwa-
ter, affirmed use of levees to repel floodwa-
ter, and affirmed the common enemy doctrine.
The case involved liability for flood damage
caused by the railway (the railway’s liability
for flood damage caused by railway right-of-
way, which may be at odds with liability for
passengers and customers of the railway) .
“The railroad need not go to extraordinary
measures to escape liability of building rail-
way in flood prone area. Landholders may
repel surface water irrespective of resulting
harm, so long as the measures taken are rea-
sonable and prudent . ”

Avoyelles Sportsmen’s League V.
Alexander, 473 F.Supp. 525 (1979) suit was
brought by plaintiff Alexander (Secy. of the



Army, chief military officer of the Corps of
Engineers) , alleging that lard clearing activi-
ties by the defendants were in violation of
various laws including the Federal Water Pol-
lution Control Act. In response to the ques-
tion posed by the plaintiff, the federal appel-
late court found that, “that section of the Fed-
eral Water Pollution Control Act making it
unlawful to discharge any pollutant into the
waters of the U.S. unless a permit is granted,
is directed only at point sources of pollution.
Land clearing equipment not commonly used
in farming are point sources of pollution.
Trees, leaves and vegetative matter constitute
dredoed or £i1l material for purposes of effec-
tuating the Federal Water Pollution Control
Act. Wetlands, within the meaning of the Fed-
eral Water Pollution Control Act, includes veg-
etation which grows thereon and thus perma-
nent removal of wetland vegetation in the pro-
cess of cowerting it to farmland is subject to
permit program as established under the Fed-
eral Water Pollution Control Act.”

Bailey v. United States By and Through
U.S. Army Corps of Engineers, 647 F.Supp. 44
(1986) several property owners sued against
the Corps seeking declaration that their prop-
erty was not a wetland under jurisdiction of
the Corps. The court held that “there is no
requirement that an area be saturated at the
surface to be characterized as a wetland. The
fact that the wetlands may have been artifi-
cially created did not negate the Corps’ power
to assert regulatory authority over them.”

Baker v. Mormanoch Ass’n. Inc., 25 N.J.
407, 136 A.2d 645 (1957) irvolved a jurisdictiamsl
question as to whether riparian owner has right
to use entire watercourse or anly portion over-
lying the stream bed which he owns. “Whether
an inland body of water is public or private is
determined by test of eldb and flow of the tide.
Right to recreatianl use of a private lake is ex-
clusively in owner of bed, and general public
has no right to recreaticnal use of such lake.
When land is conveyed bounding upon lake or
pad, grant extends anly towater’s edge.  If it is
arstural pad, it if it isanartificial pad, grant
exterds tomiddle of stream in its natural state.”
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Bartlett v. Hume-Sinclair Coal Mining
Co., 351 S.W.2d 214 (K.C. Mo. App. 1961) in-
volved riparian damage from strip mining.
Action was for damages resulting from pollu-
tion of streams through coal mining opera-
tions. Coalmine tailings had, over time, flowed
into streams and polluted the streams for
downstream riparian use. “It is not necessary,
in order to charge a persan with liability for a
nuisance, that he should be the owner of the
property anwhich it is created, but it is suffi-
cient that he created the nuisance.”

Bass v. Taylor, 196 Tex. 522, 90 S.W.2d
811 (1936) involved diffused surface water,
and floodwater. “Riparian landowners may
construct levees to protect their lands from
floodwaters, but not to dbstruct the flow of
the overflow waters, where these waters
would flow, during times of ordinary floods,
anto the lands of other riparian proprietors.”

Beauchanp v. Taylor, 111 S.W. 609 (Mo.
App. 1908) involved dams constructed in wa-
tercourses. “Any obstruction to the flow of
water in a natural watercourse which results
in injury to the property of another person,
renders the one who created the cbstruction
liable for the damages, no matter how care-
fully the dbstruction may have been made.”

Belmv. KingIouie’s Bowl, Inc., 350 S.W.2d
285 (K.C. Mo. App. 1961) irvolved the modified
conmon enemy doctrine of drainage of diffused
surface waters. Diffused surface waters collected
and were discharged by the upper owner (s) and,
as result of their interference with natiral drain-
age causing it to flow onto and flood property
of lower owner. “Surface waters are common
enemy which may be discharged onto lower
owrer provided it is not collected and discharged
thereby causing damage to another. Upper
owner may not discharge water in mammer dif-
ferent than that which would have been usual
and ordinary in natural watercourse drainage.”

Behrens v. Scharringhausen, 22 I11. Rpp.
2d 326, 161 N.E.2d 44 (1959) the court found
that “a landowner owns all percolating water
which is found beneath his land and may use
it in any mamner he chooses.”

Belveal v. H.B.C. Development Co., 279
S.W.2d 545 (K.C. Ct. App. 1955) the court held
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that in the development or improvement of
his land, a landowner may not destroy a spring
which furnishes water to a natural watercourse
which in turn would deprive lower riparian
owners of the surface water flow in the stream.

Benson v. Chicago & Alton R.R. Co., 78
Mo. 504 (1883) the court defined what consti-
tutes a watercourse. “There nmust be a stream
usually flowing in a particular direction,
though it need not flow continually. It must
flow in a definite charmel, having a bed, sides
or barnks, and usually discharge itself into sare
other stream or body of water. It must be
something more than a mere surface drainage
over the entire face of a tract of land, occa-
sioned by urusual freshets or other extraordi-
nary causes. It does not include water flow-
ing in the hollows or ravines in land, which is
the mere surface water from rain or melting
snow, and is discharged through them from a
higher to a lower level, but which at other
times are destitute of water. Such hollows or
ravines are not in legal contemplation water-

Benson v. Morrow, 61 Mo. 345 (1875)
irvolved the determination of navigability of
streams. One of only two cases where a Mis-
souri court has held that navigable waters are
held by the state in trust for the public (Public
Trust Doctrine) . “Under the acts of Congress
and the decisions of the United States Suprene
Court (7 Wal. 272) the ancient doctrine distin-
guishing navigable and non-navigable rivers
by their position above or below tide water, is
done away with, and the Missouri River is a
navigable stream,” wrote the court. “And
hence, as in other cases of navigable rivers,
the proprietor of land on its banks owns only
to the water’s edge. The terms ‘avulsion’ on
the one hand, and ‘gradual and imperceptible
accretion’ on the other, may with propriety be
dispensed with in speaking of alluvion formed
by the Missouri River. An unnamed and un-
disposed of island in the Missouri River be-
langs to the United States ard if alluvion forms
thereto, comnecting with another privately
owned island, the private owner does not be-
come the owner of the alluvion so formed.
However, if alluvion forms from the owned
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island to the nameless island, then the owner
becomes entitled to ownership of the name-
less islard by accretion.” See Stateexrel. Citi-
zens’ Elec. Lighting & Power Co. v. Langfellow,
169 Mo. 109, 69 S.W. 374 (1902).

Bird v. Hannibal and St. Joseph Railway
(0., 30 Mo. App. 365 (1888) irvolved artificial
dostructions placed in a natural waterway re-
sulting in flooding of another’ s property. Con-
struction of embankment cbstructing a natu-
ral waterway, with a defective and insufficient
outlet causing overflow on to another ripar-
ian owner. “It makes no difference whether
the overflow of the stream is from melting
snow or fram falling rains.”

Blackburn v. Gaydon, 245 S.W.2d 161
(1951) involved floodwaters and the common
enemy doctrine. Disallows dams, dikes, or
other improvements to a property to ward off
flood waters that cause the water to be col-
lected and then cast in a concentrated form to
the land of another in a manner in which the
waters would not normally flow.

Blankenship v. Kansas Explorations, 325
Mo. 998, 30 S.W.2d 471 (1930) irwvolved ripar-
ian damages from mine tailings being placed
in a waterocourse resulting in the £i1ling of mill
pond and loss of water power derived from
mill pond. Failure of the mill pond owner to
allow water to carry sludge from mill pond
does not excuse liability of upper riparian fram
causing tailings to £i11 pand.

Blydenburgh v. Amelung, 309 S.W.2d 150
(K.C. Ct. App. 1958) involved the modified
common enemy doctrine. An upper riparian
may not collect diffused surface waters and
divert it in volure anto the property of a lower

Boehmer v. Big Rock Creek Irrigation
Dist., 117 Cal. 19, 48 P. 908 (1897) the court
held that riparian ownership is linked to title
of ownership of land. “Riparian lands do not
cease to be riparian lands or lose associated
riparian rights and riparian responsibilities
with change in ownership.”

Bollinger v. Henry, 375 S.W.2d 161 (Mo.
1964) involved surface waterways, compara-
tive reasonableness use doctrine, and ripar-
ian rights. This case is a landmark riparian



rights decision. The right of a riparian owner
in the water of a stream, in jurisdictions where
the doctrine or riparian rights dotain, include
“the right to the flow of the stream in its natu-
ral course and in its natural condition in re-
spect to both volume and purity, except as
affected by reasonable use by other propri-
etars.”

Bollinger v. Mrgle, 175 S.W.2d 912 (St.L.
Mo. App. 1943) the court found that the pol-
lution of groundwater with gasoline from a gas
station, contaminating well water which was
used for domestic supply by adjoining land-
owner, but separated by a roadway, is an act
of negligence.

Borgman v. Florissant Dev. Co., 515
S.W.2d 189 (St. L. Mo. App. 1974) involved
drainage water, drainways, and provided a
definition of what constitutes and distinguishes
a watercourse. A natural surface water chan-
nel or drainway may be defined as, “the con-
formation of the land such as to give to the
surface water flowing from one tract to the
other a fixed and determinate course, so as to
uniformly discharge it upon the servient tract
at a fixed and definite point. It does not seem
to be important that the force of the water
flowing from one tract to the other has not
been sufficient to wear cut a charmel or canal
having definite and well-marked sides or

Bower v. Hog Builders, Inc,. 461 S.W.2d
784 (Mo. 1970) the court applied private nui-
sance liability to polluted surface drainage
water. The case stemmed from feedlot sew-
age lagoon effluent polluting land and live-
stock water supply on adjacent private prop-
erty. Water contaminated from hog pen and
lagoon sewage accumulated by upper owner
on his property as result of upper’s inaction,
flowed onto lower owners land. Effluent con-
taminated lower owner’s pond, stream, ditch,
surface of land, and well water. Well water
was used for domestic supply. “Reasonable
use of property does not entail causing inter-
ference with another’s reasonable use and
enjoyment of their property.”

Bradley v. County of Jackson, 347 S.W.2d
683 (1961) the court held that riparian rights
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arise from ownership of land abutting water.
Owners of property that albut an artificial lake
acguire littoral rights, to lake use for recre-
atianal and dorestic purposes. Riparian rights
arise from ownership of land abutting water
and are incident of such ownership of “up-
land” regardless of ownership of submerged
lands. Easements and conveyance of right-
of-ways by owners to others, whose purpose
is oonstruction of an artificial lake, does not
preclude use and enjoyment of the lake by
owners whose property abuts waters edge.

Bradley v. Elsberry Drainage Dist., 425
S.W.2d 950 (Mo. 1968) the court determined
that the power and authority of levee districts
is similar to that of drainage districts with re-
spect to acquisition of private property for
public use, by eminent domain, as defined by
state statutes.

Bratschi v. Loesch, 330 Mo. 697, 51
S.W.2d 69 (1932) the court held that “where a
non-navigable stream of water constitutes di-
viding line between two tracts of property,
absent reservation in deed showing contrary
intent, possessor on each side owns to thread
of stream. Where a change in the course of
the stream forming the boundary between the
properties is slow and gradual, the boundary
line changes with the course of the stream,
the thread of which continues to be the bound-
ary lire.”

Brill v. Missouri, Kansas and Texas Rail-
way Co., 161 Mo. App. 472, 144 S.W. 174
(1912) the court held that “Riparian rights ina
watercourse change if an artificial chamnel is
substituted for a natural one, or is created
under such circumstances as indicate that it is
to be permanent and to be a watercourse the
same as though it was created by nature, ri-
parian rights attach to it. The fact that a wa-
tercourse is not ancient does not confer the
right to dostruct it, and is not changed by the
fact that it was at ane tine an artificially cre-
ated channel which assumed the characteris-
tics of a watercourse.”

Brown v. H & D Duenne Farms, Inc.,
799 S.W.2d 621 (Mo. App. 1990) concerned
the use of levees to repel floodwaters and in-
volved the common enemy doctrine. The law
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that applies to surface waters also applies to
overflow water. “A ditch may be a watercourse
or drain ditch within the saope of rule that ane
may not cbstruct a natural watercourse with-
out liability for ensuing damages to others if
ditch or channel serves purpose of natural
drain or watercourse, even though ditch or
charmel was artificially constructed.”

Brown v. Wilson, 348 Mo. 658, 155 S.W.2d
176 (1941) the court held that “Where a non-
navigable stream of water constitutes the di-
viding line between two tracts of land, the
possessor on either side, absent contrary re-
strictions or reservations in his deed, holds to
the center of thread of the stream. Where a
subsequent change in the course of the stream
is by the slow and gradual process of accre-
tion, the boundary line changes with the
stream, entitling the one owner to whatever
is added to his land by reason of accretion.
Where the stream changes its course suddenly
or in such mamner as not to destroy the iden-
tity of the land between the two chamnels or
to render it incapable of identification, the
process is not cne of accretion and the bound-
ary line remains as it was before the change
in the charmel of the stream.”

Burke v. Colley, 495 S.W.2d 699 (Spr. Mo.
App. 1973) the court confirmed the recre-
ational use of a riparian stream, i.e. Current
River. Occupiers of land on the west side of
the Current River brought suit against occupi-
ers of land east of river, who had been remov-
ing gravel fram that side of the river for a rum-
ber of years, to quiet title to certain larnds an
the east side of the river. Court of Appeals
held that the survey, failing to show that it
commenced at a corner marker or was pursu-
ant to statutory method, was incompetent and
should not have been used. “Evidence and
testimony by a surveyor offered no force with
respect to boundaries and property where it
is not based upon a government marker or
lecplly established comer. A survey which fails
to show that it originates at a govermmentally
established comer marker, or if the original
marker is lost, is not reestablished pursuant
to statutory methods, is incompetent and in-
complete. When the United States surveyed
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lands along the banks of nomavigable streams
and sold and conveyed such lands by subdi-
vision, govermment patent conveyed in title
to all lands lying between meander line and
middle thread of river unless, prior to patent,
government surveyed such lands as subdivi-
sions or expressly reserved them if not sur-

veyed.”

Camden Special Road Dist. v. Taylor, 495
S.W.2d 93 (K.C. Mo. App. 1973) involved the
use of levee to repel floodwaters, and the com-
mon enemy doctrine. Under the common
enemy rule, a landowner may build on or al-
ter the surface of his land to prevent surface
water from coming upon his land from higher
land and it does not matter that the embank-
ments cause water to form ponds or collect
on the lands of the upper owner.

Campbell v. Anderson, 866 S.W.2d 139
(Mo. Ct. App. 1993) the court applied the com-
parative reasonable use rule of drainage to
floodwater. The suit involved the
recharmelization of a creek by adjoining land-
owners. “Where rechamnelization of creek
Ccreates tenmporary structure, and rule of rea-
sanable use is applicable to surface water run-
off providing that each possessor is legally
privileged to make reasonable use of his land,
even though flow of surface waters is altered
and causes sare harm to others, the interfer-
ence is acoeptable, until the harmful interfer-
ence with flow of surface waters becomes
unreasonable.” See also Heins Inplement Co.
v. Mo. Hwy. & Trans. Comm’n., 859 S.W.2d
68l.

Cappaert v. UThited States, 48 L.Ed.2d 523,
96 S.Ct. 2062 (1976) irnvolved federal reserved
rights and groundwater. “When the federal
govermment withdraws its land from the pub-
lic domain and reserves it for a federal pur-
pose, the govermment, by inplication, reserves
appurtenant water then unappropriated to the
extent needed to accomplish the purpose of
the reservation. Also, in doing so, the U.S.
acquires a reserved right in unappropriated
water, which vests on the date of the reserva-
tion and is superior to the rights of future ap-
propriators. The federal reserved water rights



doctrine applies to water in navigable and
nomavigable streams. [US Constitution, Art
1, §8; andArt 4, §3.] The inmplied reservation
of water doctrine reserves to the government
only that amount of water necessary to fulfill
the purpose of the reservation of public land,
and may include quantities of water to main-
tain or preserve items of scientific value or
importance or dojects of historical interest.
The federal reserved water rights doctrine
applies to both surface water and groundwa-
ter. The McCarren Act amendment does not
require the United States to perfect its water
rights in state court.”

Cammel -by-the-Sea v. Transportation De-
partment, 95 F.3d 892 (1996) a U. S. court of
appeals held that, “the environmental inpact
statement (EIS) prepared for a highway con-
struction project in Southern California was
deficient because it did not take into account
wetlands produced in the construction area by
earthquakes after the studies relied on by the
agencies in the EIS were prepared.”

Casanover v. Villanova Realty Co., 209
S.W.2d 556 (St.L. Mo. App. 1948) involved the
drainage of diffused surface water, and the
modified common enemy doctrine. A
subdivision’s surface water drainage scoured
driveways, penetrated basement walls and left
clay deposits on property of lower landowner.
“A land owner may use his land in any lawful
manner for any lawful purpose, and has the
right to alter grade or slope of land in absence
of contrary legal restriction. Alteration of
grade and removal of ground cover imposes
no liability on upper owner for resulting dam-
ages to lower owner since upper owner’s land
is above lower owner’s prior to the change in
grade. Common law treats surface waters
flowing from higher ground to lower lands as
common enemy and permits one to protect
his property by whatever means available, not
withstanding the owner of the higher land
cannot unnecessarily collect surface water
thereon and then cast it onto lower land. The
pumping of water onto a lower lot from a
higher tract and the pushing of loose earth
onto another lot by means of machine grad-
ing are however acts of trespass. The flow of
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surface waters, including mud and silt from
the higher to the lower tract which damages
the property of the lower constitutes trespass.”

Chapman v. American Creosoting Co.,
286 S.W. 837 (Mo. App. 1926) involved creo-
sote contamination of ground and well water.
The owner of a creosote plant is liable for
pollution of and dameges to a spring, well, and
property caused by waste escaping from a
pond of creosote onto the land of the lower
and constitutes negligence on the part of the
creosote plant owner.

Chemehuevi Tribe of Indians v. F.P.C.,
489 F.2d 1207 (D.C. Cir. 1973) involved fed-
eral licensing. The court determined that
steam power plants were outside federal ju-
risdiction, even if located on a navigable wa-
tercourse.

City of Blue Springs v. Central Develdp-
ment Ass’n., 831 S.W.2d 655 (1992) affirmed
the non-severability of groundwater from the
land and confirmed the application of the com-
parative reascnable use rule for percolating
groundwater. The court held that “under-
ground waters are assumed to be percolating
unless proof of underground stream exists.”

City of Canton v. Shock, 66 Chio St. 19,
63 N.E. 600 (1902) the court held that mmici-
palities are aonsidered riparian owners for the
purpose of public water supply.

City of Cape Girardeau v. Hunze, 314
Mo. 438, 284 S.W. 471 (1926) involved emi-
nent domain and reascnable use under the ri-
parian rights doctrine. Mmicipalities may be
considered a riparian proprietor. The city ac-
quired the use of a creek as sewer outlet by
condemmation easement. Sewage in the creek
flowed through the farm of a downstream ri-
parian causing pollution to the water and his
land. “Owners of land through which a natu-
ral watercourse flows are not absolute by mere
riparian owners, and must endure without
remedy such inmparities and pollution as find
their way into the stream from natural wash
and drainage of city situated on its banks and
of lands of other upper riparian owners.”

City of Chillicothe v. Bryan, 77 S.W. 465
(Mo. App. 1903) involved city sewage efflu-
ent pollution of livestock water supply. The
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court held that “A person who permits a city
to construct the cutlet of a sewer on his land
can not dostruct the ocutlet and inflict damage
on the persons connecting their residences
with the sewer, even on his and the city’ s rep-
resentations that he has the right to do so.
Though the sewer constituted a nuisance and
was constructed under the promise that it
would not be a nuisance. A city does not ac-
quire by prescription the right to maintain a
sewer on a person’ s land because it had main-
tained it for a period of over ten years, where
such maintenance was by permission alone.”

City of Franklin v. Durgee, 71 N.H. 186,
51 A. 911 (1901) irmvolved the rejection of pro-
tection of landowner from drainage of diffused
surface waters by unreasonable modification
to the natural flow.

City of Hamilton v. PWSD No.2 of
Caldwell County, 849 S.W.2d 96 (1993) the
court determined that under the terms of a
contract signed by the city and the water dis-
trict, the city had the authority to increase rates
to be paid by the district to the city on the
basis of demonstrable increase in costs by the
city. “Proper water supply is a commodity
most essential to health and welfare of popu-
lation and so engages paramount police power
of the state. Acquisition or construction by
city of water works is exercise of public pur-
pose. The terms of RSMo. 250.120, {1, are
mandatory and not merely directory.”

City of Hardin v. Norborne Land Drain-
age Dist., 360 Mo. 1112, 232 S.W.2d 921 (1950)
new levee aonstructed by drainage district was
found not to change the original intent of levee
district plans, nor provide new benefits, but
rather sought to contimue protection thereto-
fore fumished by the original levee until sub-
sequent extermal conditions rendered it insuf-
ficient in height and strength. “The construc-
tion of new levee is found to be sinmply main-
tenance and preservation of old levee, ard falls
within the statutory powers granted to the
levee district board of supervisors. Surface
water is a common enemy and each land pro-
prietor may ward it off though by doing so he
tums it onhis neighbor. A drainage district is
a govermmental agency exercising police pow-
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ers and as such may fend off surface waters as
a conmon enemy, in the protection of its own
landowners, though water be turned on land
of others autside the district.”

City of Harisonville v. W.S. Dickey Clay
Mfg. Co., 289 U.S. 602 (1933) the city dis-
charged sewage disposal plant effluent into a
stream, causing damages to the property of a
downstream owner. The city was found liable
for nuisance to downstream owner and for
depreciation in value of his property because
of the muisance.

City of Springfield v. Mecum, 320 S.W.2d
742 (Spr. Mo. App. 1959) the court held that
public navigation extends to water’s edge. The
city constructed a dam and impounded wa-
ters of a river into an artificially created lake.
Before creation of the dam the waters of the
river were public waters, the submerged area
of its chammel was a public highway for travel
and passage by boating and wading and avail-
able to the public by unrestricted lawful
means. After the construction of the dam and
impoundment of waters forming the lake, the
city passed an ordinance limiting maximum
horsepower of boat motors allowed on the
lake. The court foud that, “the city acted rea-
sanable and within its police powers to do so.”
The court also held that, “owners of land ad-
jacent to the lake can not prevent the public
franutilizing its recreatiaal interests attached
to the water up to the water’s edge, regard-
less of the location of the original water-

City of Tacoma v. Taxpayers of Tacoma,
357 U.S. 320 (1958) the court determined that
federal licensing authority on a navigable wa-
tercourse supersedes state statute.

Clark v. City of Springfield, 241 S.W.2d
100 (Spr. Mo. App. 1951) involved the pollu-
tion of diffused surface waters by city sewer
overflow onto private property. Surface wa-
ter is regarded as a common enemy and per-
sans meyy guard against it or divert it form their
premises, but the rights given under the “com-
mon enemy” doctrine must be exercised
within reasonable limits and not recklessly, so
as not to needlessly injure servient tenements.
“One should not artificially impound or col-



lect surface water and cast it in increased and
destructive quantities onto servient estates to
their damage. Discharge of sewage upon a
person’ s premises may constitute a nuisance.
Home owners are entitled to comfortable use
and enjoyment of their homes without inter-
ference from a nuisance.”

Colbert v. Nichols, 935 S.W.2d 730 (1996)
the court enjoined the defendant from block-
ing a surface water drainage ditch in which
the plaintiff held prescriptive usage rights. &n
upper landowner with prescriptive drainage
rights onto defendant’s lower property
brought suit to enjoin the lower landowner
from dostructing the flow of a drainage ditch.
The lower owner brought counter suit seek-
ing damages for alleged trespass and destruc-
tion of property. The court held that “the up-
per landowner did have the prescriptive right
to drain water into a drainage ditch crossing
the property of the lower landowner. The
lower property owner could alter the flow in
the ditch or change its direction of flow across
his land but not to the extent that it would
cause less water to travel through the ditch.”
An injunction by the lower court was upheld
against lower landowner from erecting an
dbstruction on his land because it correctly
followed the doctrine on reasonable use in that
the obstruction interfered with the upper
property owner’s easement and would cause
flooding on his land.

Connecticut v. Massachusetts, 282 U.S.
660 (1931) involved interstate surface water
flow between riparian states. “The determi-
nation of the private individual relative rights
by the federal courts when relief is sought by
contending states on behalf of its citizens is
not dependent upon the same considerations,
and is not governed by the same rules of law
that apply in such states which are governed
by prior appropriation rules. Such disputes
are to be settled on the basis of equality of
right, ut it does not follow that there mist be
an equal division of the waters of an interstate
stream among the States through which it
flows. The principles of right and equity shall
be applied with regard to the equal level on
which States stand under the Constitution.
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Municipal laws relating to like questions be-
tween individuals does not have controlling
weight.”

Conran v. Girvin, 341 S.W.2d 75 (Mo. En
Banc 1961) the court found that riparians have
the same rights in navigable waters as they do
in nomavigable waters with respect to stream
bed and ownership use to the low water level
which abuts their lands. Title to the beds of
navigable streams is in the respective states,
unless granted away, subject only to the res-
ervation ard stipulation that such streams shall
forever be and remain public highways, with
the right of Congress to regulate commerce
on them. A state may determine to what ex-
tent a riparian proprietor will be given rights
over lands under navigable waters. A ripar-
ian praorietor in the state has title to the shores
of navigable streams down to the low-water
mark, and therefore the property line between
a riparian owner, on a navigable stream, and
the state is the low-water mark, subject to cer-
tain rights in the public to navigation. “Mean
low water” in a navigable stream is approxi-
mately the middle point between the upper
and lower extremes of low water. The prop-
erty title of a riparian owner extends to the
low-water mark, in view of the fact that a ri-
parian owner is entitled access to the waters.
Accretion is the gradual increase of riparian
land causing what before was covered by wa-
ter to become dry land.

Cooley v. Golden, 117 Mo. 33, 23 S.W. 100
(1893) dealt with streambed ownership and
riparian rights in stream beds. The case
stemmed from competing claims of land own-
ership resulting from the flood of 5 July, 1867,
when the Missouri River, “...at a very high stage
of water, suddenly cut through the narrow
neck of lard. . .” and *...run all its water through
said newly made cut, and abandoned its old
bed in the bend...”. The court noted, “The
peninsula of land so cut off by said avulsion
and thrown east of the Missouri River is called
‘McKissick Island’, and continues to be a por-
tion of Nebraska.” The court said that, land-
owners adjacent to a navigable stream do not
have ownership rights that extend to the
middle of the stream, but rather only to the
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water’s edge. When either a navigable or non-
navigable stream suddenly changes course,
creating a new charmel, the owner of the shore
does not acquire title to the abandoned chan-
nel. Land which abuts a large navigable river,
such as the Missouri River, will pass in title
only and only to the water’ s edge, but will vest
in the state title to land beneath the water.
Where an island forms in a navigable river and
by accretion is united to the mainland, the
owner of the mainland is not entitled to that
island, but anly to the accretions formed onto
his land. When a navigable river suddenly
changes its course, the owner of the shore
does not acquire title to abandoned channel .
The court cited the cases of The Daniel Ball,
10 Wall. 555, 563; Naylor v. Cox, 21 S.W. 589;
Rees v. McDaniel, 21 S.W. 913; and Nebraska
v. Iowa, 143 U.S. 359 in its reasoning.

Corrington v. Kalicak, 319 S.W.2d 888
(St.L. Ct. App. 1959) the court determined that
liability for dameges for causing overflow of
water of a natural watercourse by reason of
an dbstruction is not based upon intention to
cdbstruct the water nor the mere impounding
of waters but rather on the ground that ob-
struction causes water to overflow, encroach
upon and inflict special damage to property
of another, and agency cbstructing the flow
and causing the overflow is liable for misfea-
sance in an action of trespass whether im-
pounding waters is intentional or accidental
or whether overflow is caused by negligence
or without negligence.

Curdt v. Missouri Clean Water Commis-
sion 586 S.W.2d 58 (1979) the court held that
the Missouri Clean Water Commission does not
have authority to determine riparian rights

with regards to water purity.

Dardenne Realty Co. v. Abeken, 232 Mo.
Bpop. 945, 106 S.W.2d 966 (1937) the court held
that “a ‘water course’ is a stream or brook hav-
ing a definite bed or chamnel for conveyance
of water, which may include surface water,
which loses character as such when it enters
the channel, but water which ceases to remain
a chamnel and spread out over surface of low
lands and runs in different directions without
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definite chamnel ceases tobe ‘stream’ or ‘wa-
ter course’, something more than a mere sur-
face draining, swelled by freshets and melting
snow being required to constitute a ‘branch’
or ‘stream’. Riparian rights may be acquired
by prescription, not withstanding that the
watercourse is entively artificial .”

DeBok v. Doak, 188 Iowa 597, 176 N.W.
631 (1920) addressed the reascnable use rule
applying to percolating groundwater. “Use of
percolating groundwater is permitted if such
use 1s reasonable and for the benefit of the
overlying estate. The upper landowner is not
permitted to waste underground waters if they
run in a well defined stream and supply a

Divelbiss v. Phillips Petroleum Co., 272
S.W.2d 839 (K.C. Ct. app. 1954) irwvolved ripar-
ian damage from petroleum releases from a pe-
troleum pipeline. 2An oil company permitted
petroleum products to be discharged at a pumpe-
ing statim into a smell creek that crossed lower
owner’ s property, causing pollution of livestock
water supply. The polluter of the surface wa-
terway was found liable under muisance laws for
the value of the cows which died, the loss of the
value of milk from cows which died, the loss of
the value for contamination of milk, the loss of
the value for depreciation of surviving aows, and
the loss of profits from lowered milk produc-
tion of the surviving cows.

Doemel v. Jantz, 180 Wis. 225, 193 N.W.
393 (1923) the court determined that naviga-
bility of a stream, for easarent of public travel,
extends to the water’s edge and expands and
oontracts as stream level rises ard falls.

Dudley Special Road Dist. v. Harrison,
517 S.W.2d 170 (Spr. Mo. App. 1974) the court
distinguished watercourses from other types
of surface waters. “Anatural watercourse is
characterized by a steam usually flowing in a
particular direction, though it need not flow
contimually, having a definite charmel, having
a bed, sides or banks and usually discharging
itself into some other stream or body of wa-
ter. There must be something more than a
mere surface discharge over the entire face of
a tract of land, occasioned by unusual fresh-
ets, and not just limited to a hollow or ravine



which is the sole result of mere surface water
fram rain or melting snow. It is unlawful for a
downstream landowner to obstruct a creek
which was a natural watercourse so as to cause
the waters to overflow, and encroach upon
and inflict damage to the land of the upstream
landowner. Liability for damages resulting
from dostruction is not based upon intent but
rather the fact that the dostruction caused dam-
age as a result of overflow waters. Missouri
statute which provides for drainage for agri-
cultural or sanitary purposes, 1969 RSMo.
244 .010, does not give downstream landown-
ers the right to dostruct a natural watercourse
to the damage of the upstream landowners
who, under the same statute, had the right to
drain their land into the natural watercourse.”

Dunham v. Joyce, 129 Mo. 5, 31 S.W. 337
(1895) irnvolved an upstream riparian owner’s
right to maintain a surface water flow onto a
lower riparian’s land. A lower landowner
dammed a ditch on his land, which an upper
landowner used to drain his land. “The mere
fact that lower landowner had previously per-
mitted surplus water from upper to flow un-
abated within ditch across his land does not
in and of itself create an easement.”

Economy Light Co. v. United States, 256
U.S. 113 (1921) further defined historically
navigable watercourses. “Artificial dbstruc-
tions of navigable waters, rendering them non-
navigable in fact, do not render them non-navi-
gable under the law. A river may be navigable
in law though it contain natural dostructions
and not open to navigation at all seasons or
stages of water. A decision of a state supreme
court holding that a river is non-navigable does
not bind the Uhited States to the holding if it
was not a party to the suit. A river having
actual navigable capacity in its natural state,
and capable of carrying conmmerce among the
states is within the power of Congress to pre-
serve for purposes of future transportation
even though the river is not used for com-
merce and is incapable of being used for com-
merce as a result of artificial dostructians.”

Edmondson v. City of Moberly, 11 S.W.
990 (Mo. 1889) involved city sewage effluent
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pollution of stream. “A city authorized by its
charter to build and maintain a sewage sys-
tem can not under subsequent city ordinance
arrange the drains so as to create an urmeces-
sary nuisance, injuriocus to private rights of
downstream property holders.”

Elder v. Delcour, 364 Mo. 835, 269 S.W.2d
17, 263 S.W.2d 221, 241 Mo. App. 839 (MoSC
1954) involved landowner and public rights
in riparian streams, right of the public tonavi-
gate upon watercourses, and public rights to
floatable streams. “The waters of navigable
streams are ‘public highways’ and the sub-
merged area of a stream charmel which crosses
private property may be accessed by the pub-
lic for purposes of travel by floating or wad-
ing, for business or pleasure.”

Evans v. Massman Const. Co., 122 S.W.2d
924 (Mo. App. 1938) involved dams in navi-
gable streams. In the absence of the protec-
tion of the authority of government, or the
legpl authority of the state or ae of itspoliti-
cal subdivisions, no one has the right to dam
Up or dostruct a [navigable] ruming stream and
thereby cause it to overflow its banks to the
damage of riparian owners.

F.P.C. v. Niagara Mohawk Power Corp.,
347U.S. 239 (1954) involved federal jurisdic-
tion and riparian power company rights. The
court held that “the federal Water Power Act
of 1920 did not abolish private proprietary
right, existing under state law, to use waters
of a navigable stream for power purposes.
Water rights claimed by a licensee are
usufructary rights to use the water for the gen-
eration of power, as distinguished from claims
to the legal ownership of the running water
itself and constitute a form of real estate
known as corporeal hereditaments. There is
a dominant servitude, in favor of the United
States, under which private persons hold
physical properties dostructing navigable wa-
ters of the U.S. and all rights to use the waters
of those streams, but the exercise of that servi-
tude, without meking allowances for pre-exist-
ing rights under state law, requires clear autho-
rization. Riparianwater rights, like other real
property rights, are determined by state law.”
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F.P.C. v. Oregon, 349 U.S. 435 (1955) in-
volved commerce clause powers, and state
regulatory powers. The court held that the
comrerce clause of the U.S. Constitution su-
persedes state regulatory authority.

F.P.C. v. Union Elec. Co., 381 U.S. 90
(1965) irvolved federal licensing authority an
nonnavigable tributaries where navigation
would be affected on the navigable main chan-
nel. “The commerce power of Congress en-
campasses the interstate transmission of elec-
tricity without regard to federal control of
tributary streams and navigation. The lan-
guage invokes full Congressional authority
over commerce not merely the regulation of
navigation or water commerce.”

Fansler v. City of Sedalia, 176 S.W. 1102
(Mo. App. 1915) involved city sewer effluent
pollution of livestock water supply. “A city
constructing a sewer emptying into a stream
above the land of a riparian owner does not
thereby commit a tregpass on the land, though
the flow of sewage with the waters of the
stream may invade a substantial right of the
owner. Maintenance of that sewer, by the city,
for more than ten years does not afford the
city by prescription of right to maintain the
nuisance to the lower owner.”

Farrar v. Shuss, 221 Mo. App. 472, 282
S.W. 512 (K.C. App. 1926) involved protection
from diffused surface water. Unwanted dif-
fused surface water may be warded off and
onto another at the property line but not at a
location that causes the water to pool and
thereby extend backup onto the property of
another.

Finley v. Teeter Stane, Inc., 251 Md. 428,
248 A.2d 106 (1968) involved “reasonable use”
rule applying to percolating groundwater.
“The use of percolating groundwater is per-
mitted if such is reasonable in nature and is
for beneficial uses to the overlying estate.
‘Subterranean waters’ are generally considered
to be underground streams or percolating
waters. To be classified as an ‘underground
stream’ water must flow in a definite and fixed
chamnel whose existence and location are ei-
ther known or may be ascertained from indi-
cations on the surface of the land or by other
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means without subsurface excavations to de-
termine such existence and location. ‘Perco-
lating waters’ are those which coze, seep or
filter through soil beneath the surface with-
out a definite channel or in a course that is
unknown or not discoverable from surface
indications without excavations for that pur-
pose, and the fact that they may, in their un-
derground course, at places come together so
as to form veins or rivulets does not destroy
their dharacter as ‘percolatingwaters’ . Unless
it can be shown that underground water flows
in a defined and known channel, it will be
presured to be percolating water. The pump-
ing of large quantities of water, incident to
mining or quarrying operations, is both rea-
sonable and necessary. Interference with sup-
port provided by water is not subject to same
rules of absolute liability that are imposed an
a landowner who deprives his neighbor of
natural support provided by soils and other
more solid materials.”

First Iowa Hydro-Elec. Coop., v. F.P.C.,
328 U.S. 152 (1946) involved federal regula-
tory powers. Under the authority of the U.S.
Constitution, the authority of the United States
to govern interstate comrerce, is authorized
to make rules preempting state law, a power
which is wholly independent of the question
of private ownership. A federal agency which
is authorized by congress to develop hydro-
electric projects on waters subject to the com-
merce power does not have to submit to state
rules and regulations as to how the water can
be used.

Foncannon v. City of Kirksville, 88 Mo.
App. 279 (1901) involved city sewage dis-
charges. The court affimmed that, “a third class
city has power to construct sewers.” In this
case, the city enptied sewage into a ditch that
traversed the land of a lower owner, which
the court deemed as a permanent appropria-
tion. The court held that “the city was liable
for damage caused; the fact that it proceeded
in directing such construction was irregular did
not relieve it from damages resulting from the
ruisance it caused as a result of the construc-
tion of a disconnected sewer system.” The
court cited Smith v. Sedalia, 152 Mo. 283.



Frank v. Environmental Sanitation Man-
agement, Inc., 687 S.W.2d 876 (Mo. 1985) in-
volved landfill leachate in stream resulting in
pollution of livestock water. In a nuisance
action, evidence that leachate had escaped
lardfill, polluting stream, killing aquatic life,
and preventing use of stream by downstream
farmers was sufficient to sugport finding that
landfill owner’s use of land in a mammer that
created downstream leachate pollution was an
unreasonable use of the land.

Frazier v. Brown, 12 Chio St. 294 (1861)
the court held that “the landowner owns all
percolating water which is found beneath his
land and may use it in any mammer he chooses,
including sale of the water.”

Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1
(1824) a landmark federal case which involved
commerce and navigation. The authority to
regulate commerce between states is vested
with the federal goverrment through the com-
merce clause of the U.S. Constitution. Com-
merce that is conpletely intermal to a state may
be regulated wholly by the state. Congres-
sional power to regulate commerce is unlim-
ited except as prescribed by the Constitution.
Regulating power over commerce between
states does not stop at jurisdictional lines of
states, and may be exercised wholly within a
state. When the state law and federal law con-
flict on this subject, federal law nust be su-
prere. Any matter that affects interstate com-
merce is within the power of Congress.

Gibson v. United States, 166 U.S. 269
(1897) involved a riparian owner’s right of
access to watercourse. The U.S. Supreme
Court determined that riparian ownership on
navigable waters is subject to the dbligation
to suffer the consequences of an improvement
of the navigation, under an act of Congress,
in the exercise of the dominant right of the
govermment in protecting navigation.

Gilman v. Philadelphia, 70 U.S. (3 Wall.)
713 (1865) irvolved navigational servitude and
federal power to restrain interference with
navigation. The court held that “the power to
regulate commerce comprehends the control
for that purpose, and to the extent necessary,
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of all the navigable waters of the U.S. which
are accessible from a state other than those
on which they lie; and includes, necessarily,
the power to keep them open and free from
any dbstruction to their navigation, imposed
by the states or otherwise. It is for Congress
to determine when its full power shall be
brought into activity, and as to the regulations
and sanctions which shall be provided. Con-
gress may impose whatever it shall deem nec-
essary, by either general or special laws. It
may regulate all bridges over navigable wa-
ters, remove offending bridges, and punish
those who shall thereafter erect them.”

Goll v. Chicago & Alton Railway Co., 271
Mo. 655 (1917) involved surface water over-
flows from streams and rivers. The court held
that “overflow water from streams and rivers
is surface water. The owner or person in pos-
session has the right to prevent the waters of
the Missouri River from overflowing his land,
provided he does not by his own embankment
or other construction on his land change the
charmel of the river.”

Gray v. Schriber, 58 Mo. Aop. 173, (St.L.
App. 1894) involved drainage and watercourses.
The court held that “under statute, the owner of
agricultural lards is permitted to secure proper
drainage for his land for agricultural purposes
by aonstructing drains into any natural depres-
sion which carries the water into a natural wa-
tercourse, with the owner of the adjoining lower
tract not having the right to dostruct the depres-
sion so as to prevent the drainage.”

Green Bay & Miss. Canal Co. v. Patten
Paper Co., 172 U.S. 58 (1898) a federal court
confirmed that federal jurisdiction preempts
anflicting state water rights statutes.

Greisinger v. Klinhardt, 321 Mo. 186
(1928) involved recreational use of lakes and
streams. A riparian has the right of access to
the entire surface of an artificial watercourse,
which became a natural watercourse with pas-
sace of time. Anartificial lake, created froma
navigable stream, retains public recreational
rigts.

Hackensack Water Co. v. Nyack, 289 F.
Supp. 671 (S.D.N.Y. 1968) irwolved interstate
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water and individual riparian rights. This ac-
tion, a New Jersey water company against a
New York mmicipality, was for declaration of
right to damages because of the mmicipality’s
upstream diversion of water. Under both New
Jersey and New York common law, upstream
riparian owner may not unreasonably divert
or appropriate waters of flowing streams, and
riparian owners must restore all flowing wa-
ters to stream subject only to reasonable al-
lowance for domestic use and consumption.
“Diversian,” as applied to watercourses, is “the
taking of water from a stream without returmn-
ing it for the use of lower riparian owners.”
An owner contiguous to natural watercourses
may withdraw water from the watercourse for
agricultural, industrial or other uses on his
lard, provided he retums it in substantial vol-
ume to the watercourse stream. All propri-
etors of stream have equal right to use water
and share in the benefits gained from such use.
“The question of what constitutes reasonable
use of a natural watercourse by riparian owner
is generally one of fact, but whether undis-
puted facts and necessary inferences therefrom
establish an unreascnable use is a question of
law. Among factors to be considered in de-
termining reasonability of use of water in-
cludes the use to which the water is put,
amounts required by the various users, and
existence of altermative sources of water sup-
ply.” The approval of a water diversion by
the New York Water Resources Commission
does not bar subsequent claims for compen-
sation for damages suffered by downstream
users. Artificially increased stream flow is a
factor that must be considered when deter-
mining whether upstream owner’s use is rea-
sonable. A grant by New York to divert water
without providing compensation to lower ri-
parian owner (N.J. water company) is an un-
constitutional taking of the lower riparian
owner’s property.

Haferkamp v. City of Rock Hill, 316
S.W.2d 620 (1958) involved drainage water and
the modified common enemy doctrine. Un-
der the common enemy doctrine, stated in its
extreme form is that “as incident to his right
to use or own property as he pleases, each
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landowner has an unqualified right, by opera-
tions on his own land, to fend off surface wa-
ters as he sees fit without being required to
take into account the consequences to other
landowners, who have the duty and right to
protect themselves as best they can.”

Hahn v. Dawson, 134 Mo. 581, 36 S.W.
233 (En Banc 1896) the court determined that
riparian owners do not take title to islands
formed in navigable waters.

Haith v. County of Atchison, 793 S.W.2d
151 (Mo. App. 1990) the court examined drain-
age waters subject to common enemy rule.
The court held that “Missouri follows a modi-
fied ‘common enemy doctrine’ in respect to
surface waters, under which each landowner
has an unqualified right to fend off surface
waters, however, this does not include the
unnecessary collection of surface waters and
subsequent discharge at one place, thereby
creating damage to his neighbor. A ‘natural
watercourse’ is a living stream with defined
banks, channel and bed, though it need not
run with water continuously, it must be fed
from other and more permanent sources than
mere surface water. Ditches constructed to
drain off surface water are not themselves ‘wa-
tercourses’ , which may be legally dbstructed,
by both fact and law, by the owner, but ab-
sent that the ditch is fed by any source of wa-
ter other than surface water.”

Hanlin v. Burk Bros. Meat & Provision
Co., 174 Mo. App. 462, 160 S.W. 547 (1913)
involved riparian damages from pollution of a
stream resulting from slaughterhouse opera-
tions. In an action for damages for polluting
a stream across lower owner’s land by empty-
ing of offensive fluids into the stream froma
meat packing plant, the measure of damages
to the lower owner was not the depreciation
in the market value of his land, but damages
for the loss of the comfortable use or rental
value of his property and special damages
thereby divectly resulting from the act.

Hansen v. Gary Naugle Constr. Co., 801
S.W.2d 71 (Mo. 1990) involved drainage wa-
ters subject to common enemy rule and con-
firmation of the modified common enemy rule.
The modified common enemy doctrine defeats



trespass and nuisance causes of action by
lower owner for damages caused by surface
water runoff unless lower owner shows that
upper owner diverted flow of surface water
runoff out of its natural drairway or caused
accunulation of surface water nmoff in such
as way as to permit its discharge to exceed
capacity of natural drairmway. An ugper land-
owner may collect surface water on his prop-
erty in artificial drains and precipitate it into
natural drainway channel even though in
doing so the flow of the surface water in its
natural chamnel onto the lower lands may
be increased and accelerated.

Happy v. Kenton, 362 Mo. 1156, 247
S.W.2d 698 (1952) involved drainage water,
common enemy doctrine, and natural wa-
tercourses. The court held that “one may
not dbstruct a natural watercourse without
liability for ensuing damages to others, but
one may treat surface waters as common
enemy and dostruct their flow without liabil-
ity so long as it is done reasonably and not
recklessly or negligently. A natural
drairmay, improved by artificial ditch, which
follows exact course of natural drainway
urnder circumstances indicating that ditch is
to be permanent, which combination there-
after meets requirements of natural water-
course, should be treated as a natural wa-

Harris v. Brooks, 225 Ark. 436, 283
S.W.2d 129 (1955) involved the reasonable
use doctrine. Each riparian owner is entitled
to make a reasonable use of surface water.

Harvy Realty Co. v. Borough of
Wallingford, 111 Cormn. 652, 150 A. 60 (1930)
the court held that riparian rights are inher-
ent with riparian lands, therefore, riparian
owners can not canvey riparian rights to oth-
ers separate from the land.

Haynor v. Excelsior Springs Light,
Power, Heat and Water Co., 129 Mo. App.
691, 108 S.W. 580 (K.C. App. 1908) involved
the pollution of a stream and domestic wa-
ter supply well by petroleum products. The
owner of a dominant estate has a right to
use a stream flowing by his land to that of a
servient proprietor in such a manmner as not
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to interfere with its use by the servient owner,
but has no right to pollute the stream which re-
sults in injury to a servient estate.

Heins Implement Co. v. Mo. Hwy. & Trans.
Comm’n., 859 S.W.2d 681 (Mo. 1993) the court
re-defined the difference between floodwaters
and drainage waters, and overturned the modi-
fied common enemy doctrine in favor of com-
parative use reasonableness doctrine. “The Mis-
souri Supreme Court adopts rule of reasonable
use, rather than common enemy doctrine, to
govern disputes involving diversion of surface
waters, as rule most likely to promote optimum
development and enjoyment of land, while en-
suring equitable distribution of costs among
competing interests at hand. Reasonableness
of interference with flow of surface waters un-
der rule of reasanable use is question of fact, to
be determined in each case by weighing gravity
of harm to plaintiff against utility of deferdent’s
conduct. Reasonableness is the vital concept of
the common law (City of Franklin v. Durgee)
and already governs the rights of users of wa-
tercourses, underground streams, and under-
ground percolating waters (Bollinger v. Henry,
Higday v. Nickolaus) .” See also Campbell v.
Anderson, 866 S.W.2d 139.

Higday v. Nickolaus, 469 S.W.2d 859 (K.C.
Ct. App. 1971) a landmark Missouri case address-
ing gromdwater allocation, percolating ground-
water, comparative reasonableness use doctrine,
and underground streams. The court rejected
the rule of absolute ownership of percolating
groundwater in favor of the reasonable use rule.
“An underground stream is defined as water that
passes through or under the surface in a defi-
nite channel or one that is reasonably
ascertainable. Percolating waters include all
waters which pass through the ground beneath
the surface of the earth without a definite chan-
nel and not shown to be supplied by a definite
flowing stream. They are waters which ocoze,
seep, filter ard otherwise circulate through the
interstices of the subsurface strata without a de-
finable chammel, or in a course that is not dis-
coverable from surface indications without ex-
cavation for that purpose. The rule is that all
underground waters are presumed to be perco-
lating and therefore the burden of proof is on
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the party claiming that a subterranean stream
exists. The rule of reasonable use should ap-
ply to subterranean percolating waters. It is
that legal standard, in absence of a statutory
expression, which existing water resources
may be allocated most equitably and benefi-
cially among competing users, private and
public. The application of such a uniform le-
gal standard would also give recognition to
the established interrelationship between sur-
face and groundwater and would, therefore,
bring into ae classificatian all waters over the
use of which controversy may arise. Under
the rule of reascnable use as stated, the fun-
damental measure of the overlying owner’s
right to use the groundwater is whether it is
for purposes incident to the beneficial enjoy-
ment of the land fromwhich it is taken” wrote
the court.

Hobart-Lee Tie Co. v. Grabner, 206 Mo.
App. 96, 219 S.W. 975 (1920) involved non-
navigable waters and ownership of stream bed
on the Gasconade River. If a stream is non-
navigable in the sense that the state or gov-
ermment has not the title to the river bed, then
the adjoining landowners’ property ownership
runs to the thread of the stream and such own-
erchip is subservient anly to the rights of the
public to use the stream as a highway upon
which to float logs, ties, and such other mer-
chandise as the volure of water will carry, and
to tie up to the banks for repairs and to do
anything incidental to travel. In a case where
lard is titled to a riparian owner, and part of it
is washed away and it is afterwards restored
by accretion, the riparian owner acquires the
title to the restored land. The right touse a
stream as a highway for floating logs, the ad-
joining owners’ ownership running to the
thread of the stream, does not include the right
to land and haul logs or ties over the privately
owned land of a riparian.

Hulshof v. Noranda Aluminum, Inc., 835
S.W.2d 411 (Mo. App. 1992) involved an in-
dustrial discharge containing wastes and
chemicals which overflowed a drainage ditch
resulting in the destruction of crops and the
contamination of land on a downstream farm.
The court enjoined the companies from dis-
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charging effluent from industrial park into
public drainage ditch that crossed lower
owner'’s farm. Evidence presented sustained
the claim that the industrial wastewater and
discharges placed into the drainage ditch ad-
versely affected and damaged the crops and
soil of the lower owner’s farm.

Illinois v. City of Milwaukee, 406 U.S. 91
(1972) involved federal common law and wa-
ter pollution. Pollution of interstate navicgble
waters, ILake Michigan, by a political subdivi-
sion of another state is actionable under the
laws of the United States. Federal common
law applies to air and water in their ambient
or interstate aspects. The application of fed-
eral common law to abate the pollution on
interstate or navigable waters is not incnsis-
tent with federal enforcement powers. While
state enviromental quality standards and fed-
eral enviromental protection statutes may be
relevant, but not conclusive sources of fed-
eral common law, they do not necessarily form
the outer limits of such law.

Ingram v. Great Lakes Pipe Line Co., 153
S.W.2d 547 (1941) involved the destruction of
a spring because of blasting and pipeline con-
struction. Inan action against a pipeline con-
pany and its contractors for destruction of a
Spring located on private property by blasting
a ditch for the laying of a pipeline, the com-
pany was found liable for damages suffered
by the property owner.

Inter-River Drainage Dist. v. Ham, 275
Mo. 384, 204 S.W. 723 (1918) the court deter-
mined that only a landowner, in the protec-
tion of his own property, may ward off flood-
waters. The court held that drainage districts
are not considered landowners.

Jacabs v. Frangos, 329 S.W.2d 262 (St.L.
Mo. App. 1959) involved modifications to a
stream bed which resulted in erosion damage
to another’s property. One may not cbstruct
or divert natural flow of streamwithout 1iabil-
ity for ensuing damage to others.

Janes v. Gam, 39 Ore. 30, 64 P. 855 (1901)
the court held that tracts of land contiguous
to riparian land are to be treated as enjoying a
riparian status if owned by a single owner,



regardless of when the tracts of riparian land
were acquired.

Jones v. Hannovan, 55 Mo. 462 (1874)
the court held that water which is not part of
an artificial or natural watercourse or lake is
diffused surface waters.

Janes v. Oz-Ark-Val Poultry Co., 228 Ark.
76, 306 S.W.2d 111 (1957) the Arkansas court
held that the reascnable use rule of use of
groundwater allows land owner to use water
with regard to his neighbors needs, while the
“easterm correlative rights rule” allows land-
owner use of percolating groundwater when
beneficial to the overlying estate. The rea-
sanable use rule applies to water rights of ri-
parian owners and to true subterranean
streams and to subterranean percolating wa-
ters. “Where two or more persons own dif-
ferent tracts of land, which are under laid by
porous material extending to and communi-
cating with them all, and which are saturated
with water moving with more or less freedom
therein, each person has comon and correla-
tive right to use the water on his land, to the
full extent of his needs, if comon supply is
sufficient, and to the extent that reascnable
share of supply is so scant that use by one
will affect the water supply of others.”

Joplin Gansol . Mining (. v. City of Jogolin,
124 Mo. 129, 27 S.W. 406 (1894) involved ri-
parian usage and the potential for city sew-
age effluent to pollute ore washing water.
“The proprietor of land through which a
stream flows carmot insist that the water shall
care to him in the natural pure state. He must
submit, and that, too, without competition, to
the reasonable use of it by upper proprietors,
and he must submit to the natural wash and
drainage coming from towns and cities.”

Kansas v. Colorado, 206 U.S. 46 (1907)
the State of Kansas brought suit to restrain the
State of Colorado fram diverting the waters of
the Arkansas River to irrigate Colorado farm-
land, thereby preventing its natural undimin-
ished in quantity and quality flow into Kan-
sas. The United States filed a petition claim-
ing that the reclamation of arid lands was cne
of the powers granted to the federal govern-
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ment. The court held that “no such power
was granted by the Constitution and that Kan-
sas was not deprived of the beneficial effects
of a flowing stream.” The court further held
that “the federal government is one of the
enumerated powers of the U.S. Constitution,
that it has no inherent powers of sovereignty,
that the manifest purpose of the Tenth Amend-
ment to the U.S. Constitution is to put beyond
dispute that the proposition that all powers
not granted are reserved to the people, and
that if further powers ocught to be possessed
by Congress then they must be obtained by a
new grant of powers from the people. While
Congress has general legislative jurisdiction
over the Territories and may control the flow
of waters in their streams, it has no power to
control a like flowwithin the limits of a State
except to preserve or improve the navigabil-
ity of the stream, the full control over those
waters being vested in the State. While a right
to present relief is not proved and this suit
was dismissed, it was done so without preju-
dice to the right of Kansas to initiate new pro-
ceedings when it determined that, through an
increase in the depletion of the Arkansas River
by lorado, the substantial interests of Kan-
sas were being injured to the extent of destroy-
ing the equitable apportiomment of benefits
between the two States.”

Keener v. Sharp, 95 S.W.2d 648 (Mo. App.
1936) involved watercourses, overflow waters,
floodwaters, use of levees, surface waters, lakes,
commeon eneny doctrine and the artificial im-
poundment of a watercourse which resulted in
damage to adjoining land due to imundation of
backwater. “A lake is an inland body of water
of considerable size, occupying a natural basin
or depression in the earth’s surface below the
ordinary drainage level of the region. Whether
a sheet of water is to be classed as a lake, or
marsh, swanp or bog, it is necessary to take into
account the conmparative depth or shallowness
of the water, its permenence or liability to dry
down and refill according to season, and the
main source of supply, whether streams or
Springs or surface drainace.”

Keener v. Sharp, 341 Mo. 1192, 111
S.W.2d 118 (1937) involved surface water,
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common enemy doctrine, overflow waters,
natural streams and the characteristics which
further identify a body of surface water as a
lake. “Surface water is a common enemy, ”
wrote the court. “Waters overflowing the
banks of a river during a flood or freshet and
spreading out over the bottom lands is “sur-
face water” which an owner can ward off his
land and throw on land of adjoining owner. A
natural stream can not be dammed up nor the
waters from its beaten path or bed diverted to
the damage of property without compensa-
tion. A ‘water course’ is a stream or brook
having a definite chamnel for the conveyance
of water which may include surface water
which loses its character as such when it en-
ters the channel, but water which ceases to
remain in the channel and spreads out over
surface lowland and runs in different direc-
tions without definite chamnel ceases tobe a
“stream’ or ‘water course,’ something more
than a mere surface draining, swelled by fresh-
ets and melting snow, being required to con-
stitute a ‘branch’ or ‘stream.’ A windinglayou,
10 to 12 feet in depth, comnecting lake with
river and having well defined banks and chan-
nel, and containing ruming water most of the
year, the volume depending on the rainfall and
stage of the river, is a ‘natural water course’
and water while confined in the channel was
not ‘surface water’. Water of lake which was
2 to 3 miles long and about one-half mile wide,
with depth varying from 18 inches to 7 feet,
except in time of high water, with well-defined
banks and basin and fed by rainfalls upon ad-
jacent land as well as water from both north
and south by Mississippi River, could not be
classed as ‘surface water, ' although it becane
dry on rare occasions.”

Kelloggv. City of Kirksville, 132 Mo. Ap.
519, 112 S.W. 296 (1908), 149 Mo. App. 1129
(1910) irvolved city sewage effluent pollution
of domestic and livestock water supply.
Where a city collects its sewage, and dis-
charges it in a volure into a stream, resulting
in damege to the property of a riparian owner,
the riparian owner may recover damages for
a permanent injury to the property, and the
depreciation in the value of the land caused
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by the nuisance is a proper element of the
damage.

Kelso v. C.B.K. Agronomics, Inc., 510
S.W.2d 709 (1974) involved the dbstruction a
natural watercourse. “Any dostruction of the
flow of water in a natural watercourse, includ-
ingbridges, resulting in injury to another per-
son furnishes such a person a right of action,
however carefully the obstruction might have
been made, ” wrote the court.

Kent v. City of Trenton, 48 S.W.2d. 571
(Mo. 1931) inwvolved the discharge of city sew-
age effluent that polluted drinking and live-
stock water and caused odors at a private resi-
dence. The city constructed and used a per-
manent sewage pipe that discharged on pri-
vate land, resulting in a continuing nuisance
and damage to the property of the landowner.
The city did not hold, nor did the landowner
grant to the city, any license of permissive
entry onto the private property. The perma-
nent sewer was put into operation in 1914 and
the case was filed in 1926. The court found
that “any action for relief was barred by the
Five-Year Statute of Limitations, §862, Rev. St.
1929.” The court further held that “where the
city discharged sewage on private land from
permanent structure, a cause of action arose
inmediately, accrued to the owner of land, and
was not transmitted to subsequent grantees.”

Keyton v. MKT Rail Road, 224 S.W.2d 616
(1950) the court further defined surface water.
The court held that “the term ‘surface water’ re-
fers to that formor class of water derived from
falling rain or melting snow or which rises to
the surface in springs ard is diffused over the
surface of the ground while it remains in that
state or condition and has not entered a natural
water course, and the term refers to such over-
flow and floodwaters that becare severed from
or leave the main current of the natural water
course and spread out over the lower ground.”

King v. City of Rolla, 130 S.W.2d 697 (Mo.
App. 1939) involved treated city sewage ef-
fluent that contaminated a livestock water sup-
ply. The court held that “the mmnicipality had
the right to utilize a stream for sewage pur-
poses and could acquire the right by condem-

nation proceedings.”



Kirkpatrick v. Yates Ice Co., 45 Mo. App.
335 (K.C. App. 1891) the court held that “each
riparian owns to the centerline of the lake
unless title to the lake bed has been separately
identified as though it were dry land. The
navigable or non-navigable character of a lake
should be considered in settling the rights of
riparian proprietors. Where lakes have been
surveyed and sectioned by the general gov-
ermment, the abutting owners boundary would
e aonfined to the literal terms of his deed.”

Kueffer v. Brown, 879 S.W.2d 658 (Mo.
App. 1994) the court confirmed the extension
of the comparative reascnable use rule to in-
clude flooding from embankments and exces-
sive discharge of surface water into drairmays.
2An upper landowner brought suit for trespass
against a lower property owner, and the lower
owner counterclaimed for flood damage alleg-
edly caused by a diversion of excess surface
water by the upper property owner. In this case,
the court found that “the law of nuisance ac-
knowledges and accommodates two conflicting
rights: the right of property owners to control
and use their land for personal benefit and in-
terest; and the right of the public and adjoining
landowners to prevent unreasonable use which
Substantially impairs their peaceful enjoyment
of their land. Nuisance liability canbe imposed
on actions stemming from unreasonable use of
a watercourse as well as unreascnable use of
surface water. Under modified common enemy,
the upper owner’ s collection and diversion of
surface water into a natural swale onto the
lower’ s property, in excess of the swale’s ratu-
ral capacity, is an unreasanable use under both
ruisance and negligence theories.”

Leslie v. Mathewscn, 257 S.W.2d 394 (Spr.
Mo. RApp. 1953) this case concerned private
versus public rights attached to water pollu-
tion. A property owner is not entitled to main-
tain an action for public nuisance merely be-
cause his injury is greater in degree than that
suffered by general public, it is essential that
his damage be different in kind from that suf-
fered by the general public.

Lewis Blue Point Oyster Cultivation Co.
V. Briggs, 229 U.S. 82 (1913) irwolved right of
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access to a watercourse. “The deepening, in
the interest of navigation, of a chammel across
a navigable bay, the bed of which is used for
oyster cultivation under grants froma state, is
not a taking of property of the lessee of the
oyster beds within the meaning of the Fifth
Amendment , ” wrote the Supreme Court. “The
public right of navigation is the dominant right
in navigable waters and this includes the right
to use the bed of the water for every purpose
which is an aid to navigation. Whatever power
the several States had before the Union was
formed over navigable waters within their re-
spective jurisdictions has been delegated to
Congress, which now has all governmental
power over the subject, restricted only by the
limitations in the other clauses of the Consti-

Lewis v. City of Potosi, 348 S.W.2d 577
(St.L. Mo. App. 1961), 317 S.W.2d 623 (Mo.
Ipp. 1958) involved city sewage effluent that
polluted domestic and livestock water sup-
plies. The pollution of a watercourse by a
mmnicipality is treated as a nuisance, with the
injured riparian landowner entitled to compen-
sation for damages.

Looney v. Hindman, 649 S.W.2d 207 (Mo.
1983) the court found that drainage water is
subject to common enemy rule but with con-
sideration for “due care” and “collection and
discharge.” The “modified common enemy”
concept of surface water gives the lower, or
servient owners considerable freedom in
blocking the flow of the surface water onto
their land fran ugeer lards, but in certain situ-
ations, places substantial restrictions of the
rights of the upper owners who seek to cast
surface waters onto lower lying properties.
The collection and discharge of surface wa-
ters anto a lower or servient estate, to its dam-
age, 1s actionable when such collection and
discharge exceeds the capacity of the
drainways.

Luckey v. City of Brodkfield, 151 S.W. 201
(Mo. App. 1912) involved city sewage efflu-
ent discharge pollution of livestock water sup-
ply. The injury, from the pollution of a stream
flowing through the land of an individual, by
a city’s construction of a sewer system empty-
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ing into the stream is permanent, and inflicts
injury upon the landowner upon the comple-
tion of the sewer system.

Luesse v. Weber, 350 S.W.2d 424 (St.L. Mo.
App. 1961) involved ownership of and rights
to use surface water (lake) where property
boundary divides the lake. “The mere fact that
on occasions, during high water due to over-
flow of rivers, boats were gperated to and from
river chamnel to owners of property abutting
and lying under lake whose level was raised
by dam, without remonstrance from owners
of other land under the lake, created no vested
rights or privileges antagonistic to whatever
rights the other owners might have enjoyed.
Operation of motor boats over the lake on
occasions during flooding of rivers, when
roads in area were under water, did not es-
tablish lake as navigable body of water.”

MacNamara v. Kissimmee River Valley
Sportsmen’s Association, 648 So.2d. 155 (Fla.
1994) the Sierra Club Legal Defense Fund
(SCLDF) brought suit on behalf of a local
sportsmen’s group when a group of landown-
ers fenced off part of a swamp and island in the
Kissinmee River declaring it their property. The
claim was based on deeds, surveys, long-term
payment of taxes, and permits from varicus gov-
errmental agencies that assure private owner-
ship of littoral marshes. The Florida appeals
court held that “the marshes, swamps and wet-
lands bordering the state’s navigable lakes and
streams are public waters and not the property
of private landowners.” The court relied upon
SCIDF’ s theory that the legal boundary of navi-
gable lakes and streams is not their ordinary or
average water level, lut rather the full reach of
the water during the rainy season.

McCleery v. City of Marshall, 65 S.W.2d.
1042 (Mo. App. 1933) involved pollution of a
stream caused by city sewage effluent. The
city, in construction and use of a sewer sys-
tem, created a permanent nuisance by allow-
ing effluent to flow into, and thereby pollute,
a stream, crossing the property of a lower lard-
owner.

McCormick v. Kansas City, St.J. & C.B.
R.R., 57 Mo. 433 (1874) involved drainage
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water subject to common enemy doctrine,
drainage of surface waters, damages to adjoin-
ing land, and reascnable care. The court held
that drainage of surface waters by railroads
must be accomplished with reasonable care.
While the railroad company has the right to
drain surface water from its roadoed, to pro-
tect its interests, it must be done in a marmer
to cause no unnecessary inconvenience or
damage to adjoining property owners.

MCG Associates et al v. Department of
Envirommental Protection, 278 N.J. Super. 108
(1994) a builders’ association and six indi-
vidual developers successfully challenged
state wetlarnds regulations that voided all tran-
sition areas exemptions as part of the New
Jersey Department of Environmental
Protection’s assunption of jurisdiction over the
federal freshwater wetlands program. The
appellate court held that “the regulations were
inconsistent with the state’s Freshwater Wet-
land Protection Act, intended to exempt
projects which have been approved by local
plamning or zoning boards prior to the effec-
tive date of the act, unless federal regulations
conditioned the state’s assunption of the fed-
eral program upon voiding those exemptions.
In approval of the state program, the EPA had
made it clear that the state had to void ex-
emptions for construction in wetlands in or-
der for the state to assume administration of
the federal program. The EPA also indicated
that it has no interest in the state’s wetland
transition area requirements since the federal
program does not regulate buffer zones.”

McKinney v. Northcutt, 89 S.W. 351 (St.L.
App. 1905) the court determined that a natu-
ral stream capable of floating rafts of logs is
navigable in the sense it is a public highway
in which the riparian owner does not have the
right to dostruct and whose riparian rights are
subject to public easement.

Mehonray v. Foster, 132 Mo. App. 229,
111 S.W. 882 (1908) the court held that under
the common enemy rule a landowner may
build an or alter the surface of his lard to pre-
vent surface water from coming upon his land
from higher land and regardless that the em-
bankments constructed by the lower land-



owner causes water to form ponds or collect
on the lands of the upper owner.

Meyers v. City of St. Louis, 8 Mo. App.
266 (St.L. App. 1880) irvolved right of access
to a watercourse at frontage of riparian prop-
erty owner. The court determined that a ri-
parian owner on a navigable stream owns to
the water’ s edge, has the right of access to the
river over his land, to meke a landing subject
to the rights of navigation, and to use the wa-
ter in its natural flow. These rights cannot be
taken from the riparian owner for the public
use without just compensation. A municipal
corporation that constructs a dike into a navi-
gable stream, which causes the water to be
diverted fram the front of the riparian owner’s
lard, is liable for dameges.

M.H. Siegfried Real Estate v. City of In-
dependence, 649 S.W.2d 893 (Mo. 1983) in-
volved drainage water subject to common
enemy doctrine. A liability for impeding the
flow of surface water cannot be imposed upon
lower owner when no water is brought upon
the upper owner’s land that would not have
otherwise flowed there.

Millard Farms, Inc. v. Sprock, 829 S.W.2d
1 (Mo. App. 1991) involved accumulation and
discharge of drainage waters onto adjacent
property, and confirmed and applied the
modified common enemy doctrine. Under
modified common enemy doctrine, a land-
owner may cbstruct the drainage of surface
water that does not flow through natural wa-
tercourse, without liability for damages, so
long as the landowner does so reasonably,
without recklessness or negligence, regardless
if dbstruction causes water to collect on ad-
joining property. Surface water draining
through slough or depression, which do not
receive water from any other sources other
than rain, sleet, snow or other surface water,
is not a natural watercourse, therefore, the
lower land owner could treat the surface wa-
ter as “common enemy” and obstruct its flow
with a dam. Under the common enemy doc-
trine, the lower landowner does not need to
establish good motive or good cause for block-
ing flow of surface water.
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Missouri v. I1linois, 180 U.S. 208 (1900)
confirmed that the U.S. Supreme Court is court
of original jurisdiction in cases between the
states where the legal issues address federal
common law and water pollution. The case
involved the pollution of Mississippi River at
St. Louis by discharges into the T1linois River
from the City of Chicago, which affected the
health and property of the citizens of Missourd,
whom the State of Missouri rightfully repre-
sats.

Missouri v. Wright, 201 Mo. Bpp. 92, 208
S.W. 149 (1919) irvolved the recreational usage
of surface streams, fish ard fishing, navigable
waters, riparian rights, ard rafting logs on the
Current River. The defendant was canvicted for
violating §4620 R.S. 1909 for cutting loose a raft
of lumber, the property of Limes Tie and Lum-
ber Co., on the Current River at the city of
Doniphan. The raft of logs had been tied to a
tree on an island owned by the T.L. Wright Tum-
ber Co., the defendant and president of said
company. The Wright Lumber Co. had posted
property identification and no trespassing signs
inplainviewon its island. “Aratural stream,”
wrote the court, “capeble of floating rafts of lags
ard tinber, isnavigable, in the sense that even
a riparian owner has no right to dostruct it, and
the rights of riparian owners of adjacent soil are
subject to the easement of the public in floating
rafts without injury to the soil. One who vio-
lates §620 R.S. 1909, by cutting adrift a raft of
lumber moored by rope to an island in which
defendant held title, situated in a navigable
stream that is used as a public higway for float-
ing tinter, isnot entitled toacquittal .”

Mumkres v. Kansas City, St. J. & C.B. Ry.,
72 Mo. 514 (1880) the court distinguished
watercourses from other forms of surface wa-
ter. The court confimmed rights and liabilities
of railroad and riparian and adjacent owners
with regards to surface water in that “the rail-
road may construct ditches and dikes, prac-
ticing reascnable care and skill in doing so,
and not be bound to protecting the adjacents’
property, however, water of a stream or natu-
ral water course may not be diverted from its
natural charmel .”
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Namekagon Hydro Co. v. F.P.C., 216 F.2d
509 (7th Cir. 1954) involved the economic
value of recreational gpportunities when sit-
ing a hydropower facility. When reviewing
application for license to amstruct a facility,
the Federal Power Commission considers,
among other things, the unique quality and
recreaticnal value of the river. Efforts toat-
tach only monetary values to such recreational
interests of unique and most special types must
fail if the purpose is to show all that will be
affected if such recreational resources are im-
paired or destroyed. The recreational re-
sources of a unique and most special type fall
within a wide range as to their local, regional
or national importance. The consideration of
public interest is no less because a unique and
special type recreational resource may have
local or regiaml interest.

Nantahala Power & Light Co. v. F.P.C.,
384 F2d 200 (4th Cir. 1967) the court held that
federal licensing authority on nonnavigable
streams where navigation is not affected but
where power is transferred to another state
falls under commerce clause rather than navi-
catiamal servitude.

Nebraska v. Wyoming, 325 U.S. 589
(1945) irvolved interstate water aporopriation.
When determining whether one State is using
or threatening to use more than its equitable
share of benefits of a stream, all the factors
which create equities in favor of one State or
the other must be weighed in the determina-
tion of the controversy. Strict adherence to
the priority rule of water appropriations may
not always be possible and may call for the
exercise of informed judgement on a consid-
eration of many factors, priority of appropria-
tion being the guiding principle.

New Jersey v. New York, 283 U.S. 336
(1931) involved interstate water rights and
limitations on state laws. The state of New
Jersey sued the state of New York and city of
New York to enjoin them from diverting wa-
ter from non-navigable tributaries of the Dela-
ware River for increasing the water supply for
the city. The State of Pamsylvania intervened
in the case toprotect its interests in the river.
“This case can not be governed by a strict ap-
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plication of comon law rules of private ri-
parian rights but rather by the principle of
equitable apportionment applicable between
states, ” wrote the court. “The fact that the di-
version is from one watershed to another is
not a hindrance. Provided that the navigabil-
ity requirement is met the diversion is reason-
ably necessary to New York and does not
materially affect the Delaware River and its
uses in sanitation, industry, agriculture, a
source of mmnicipal water supply or its fisher-
ies. The diversion, however, must remain sub-
ject to the paramount authority of Congress,
with respect to navigation and navigable wa-
ters of the United States. The diversion is rea-
sonably necessary to New York and not arbi-
trary or beyond the freedom of choice that
must be left to that State. The possibility that
the present diversion may limit future devel-
opment in New Jersey is not a present inter-
est and does not entitle New Jersey to relief.
The diversion does not constitute a prior ap-
propriation or give the state of New York or
the city of New York any superiority of right
over the state of New Jersey or the common-
wealth of Pemnsylvania in the enjoyment and
use of the river ard its tributaries.”

Newman v. City of EI1 Dorado Springs,
292 S.W.2d 314 (Spr. Mo. App. 1956) involved
municipal sewage treatment plant pollution of
a watercourse used for livestock water. A
municipality has right to condemm and to ap-
propriate under eminent domain the use of a
watercourse for purpose of disposal of its raw
sewage and the treated liquids and solids
which may be a product of operation of a sew-
age plant, and is liable for nuisance if such
action injures lower riparian owner.

Nickey v. St. Louis, M. & S. E. Ry. Co.,
135 Mo. App. 661, 116 S.W. 477 (St.L. App.
1909) the court found that a railroad which,
in construction of railway bridge, dbstructed
the flow of a natural watercourse causing it to
back up and to overflow the lands of the up-
per riparian owner, is liable for dameges suf-
fered by the upper landowner.

Ozark Pipe Line Corp. v. Decker, 32 F.2d
66 (8th Cir. 1929) involved oil pipeline leaks
contamination of percolating groundwater



which in turm polluted a well used for domes-
tic and livestock water supply. The court held
that “the evidence must show neglect on the
part of the defendant in pollution of ground-
water by a leaking oil pipeline, causing pollu-
tion of groundwater which in turn affects the
quality of well water or spring water used for
domestic supply or livestock watering.”

Peck v. Herrington, 109 I11. 611 (1884)
dealt with the drainage of diffused surface
waters from one landowner to another. The
T1linois court held that “the same rule applied
to a watercourse is applied to surface water
flowing in a regular chammel. The upper land
owner has the right to have the surface water,
caning anto his property naturally, to pass off
the samre to lower lands by natural or artificial
channels, even if the water flowing to the
lower land is increased. The lower owner
must suffer this discharge. The upper land-
owner can not construct new drains so as to
create new charmel on the lower estate. Lower
riparian landowners subject to natural servi-
tude of drainage of surface waters from upper
riparian landowners.”

Pernell v. City of Hendersan, 220 N.C. 79,
16 S.E. 2d 449 (1941) the court determined that
cities do not have the right to appropriate sur-
face water for use by non-riparian owners if
such appropriation of water would infringe on
the rights of riparian owners unless those
owners are compensated.

Peters v. Shull, 379 S.W.2d 837 (K.C. Ct.
Ipp. 1964) involved construction of an artifi-
cial impoundment and the discharge of water
anto an adjoining landowner’ s property, drain-
age of diffused surface waters, and constructed
changes to the surface gradient resulting in
damages to another’s property. “The owner
of a dominate estate cannot permit surface
water to artificially acollect on his premises and
then discharge it in destructive quantities at
one point in a body onto the servient estate.
A landowner may, in the reasonable use and
development of his land, drain it by building
thereon sewers, gutters and other such artifi-
cial water chammnels for the purpose of carry-
ing off surface waters into a natural surface
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water chamnel located on his property with-
aut liability to his neighboring landowner, pro-
vided he does not exceed the natural capacity
of the drainway to the damage of the neigh-
boring property.”

Petersan v. City of St. Joseph, 156 S.W.2d
691 (1941) addressed the topics of property
boundaries and accretion in a navigable wa-
terway. The plaintiff (Peterson) claimed 87.31
acres of land were formed from the Missouri
River by accretion to an island or by abandon-
ment of an adjacent old river chammel, the is-
land belonging to Buchanan County, from
whom he received patent title. Defendant
(City of St. Joserh) claimed the tract of land,
lying next to the city airport, was formed by
accretion to the aivport lands and claimed title
to land on those grounds. The court held that
“accretians must, as a rule, in their formatiom,
preserve uninterrupted contiguity with the
shore of a stream in order that the owner of
the land bordering on the stream may claim
ownership of the new lands, and hence allu-
vion can not become an accretion to land by
extending itself until it reaches the land, ex-
cept where the title to the land exterds to the
center of the stream. Riparian owners along
the Missouri River own to the water’s edge
only, since it is a navigable stream. As such,
riparian owners may claim accretions only
where gradual and imperceptible and contigu-
ous with their land at the water’s edge. Is-
lands forming in the stream, continuing until
they unite with the main bank is not an accre-

Place v. Union Township, 66 S.W.2d 584
(Spr. Mo. App. 1933) the court differentiated
diffused surface water from watercourses. In
Missouri, the common-law rule that surface
water is a common enemy which every land-
owner may resist, and that landowner is not
liable for damages caused by its diversion in-
cidental to improvement of his land, is condi-
tionally provisioned that he does not do so in
a negligent manner. Overflow or flood wa-
ters of streams constitute surface waters within
the meaning of the rule governing the right of
the landowner to resist and divert “surface
waters” incidental to improvement of land. A
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slough which connects with a rumning stream
only during high water and through which
overflow waters flow between well-defined
banks and return to main stream, may be re-
garded as part of stream, and therefore not
necessarily “surface water.”

Pleasant Iake Hills Corp. v. Egoinger, 235
Mich. 174, 209 N.W. 152 (1926) a Michigan
court held that “riparian rights are separate
from and severable from riparian lands and
may be conveyed separately from fee.”

Prichard v. Hink, 574 S.W.2d 321 (1978)
the court held that “watercourse must repre-
sent more than water from rain or melting
snow, and sloughs are not considered water-

Public Util. Dist. No. 1v. City of Saattle,
382 F.2d 666 (9th Cir. 1967) involved federal
licensing authority. The federal govermment’s
dominant navigational servitude is the power,
in aid of navigation, to use streambed and
shorelands of navigable waters up to the or-
dinary high water level. The federal
govermment’ s navigational servitude does not
destroy or exclude all property rights in beds
and banks of navigable streams and such rights
continue to exist but are held subject to the
govermmental power in the nature of the ease-
ment.

Ranney v. St. Louis & S.F. Ry. Co., 137
Mo. App. 537, 119 S.W. 484 (St.L. App. 1909)
the court found that an upper riparian land-
owner does not have the prescriptive right to
drain surface waters into a tenmporary artifi-
cial ditch dug and maintained by downstream
riparian landowner.

Rector v. Tobin Construction Co., 351
S.W.2d 816 (St.L. Ct. App. 1961) involved cb-
struction or diversion of a watercourse which
resulted in flooding. The flooding of ancther’s
land by blocking a stream constitutes a tres-
pass. A trespass carries with it liability for
damages regardless of fact that while comit-
ting the trespass the defendant was engaged
in public work.

Reddick v. Pippin, 421 S.W.2d 225 (Mo.
1967) was brought due to a sewage lagoon
which overflowed allegedly resulting in the
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pollution of a dorestic water supply well. The
court held that “the point of origin must be
shown, to attach liability to an upper land-
owner, for the pollution from sewage lagoon
overflow causing pollution of lower owner’s
watercourses and wells.”

Reutner v. Vouga, 367 S.W.2d 34 (St.L. Ct.
App. 1963) involved the modified common en-
emy doctrine and its limits on ane’s actians to
protect his lard to those acts which are not reck-
lessly injuricus to ancther. This case irvolved a
legal action by landowners against owners of a
subdivision whose storm sewer nnoff allegedly
caused damece to plaintiffs’ property. The court
held that “the subdivision owner could not con-
struct a sewer ditch on an easement, which was
granted to a metropolitan sewer district by an
adjoining owner, especially where the easement
called for the construction of a subterranean
sewer, and where permission had not been ob-
tained fram the metropolitan sewer district.” In
its modern concept ‘sewer’ comotes a subter-
ranean conduit, not a ditch. Under the com-
mon enemy doctrine each landowner may use
any means at his disposal to fend off unwented
surface waters, however, his actions must be
exercised within reascnable limits and not ina
reckless marmer needlessly injuring servient ten-
ements. The lower owner may not artificially
collect and impound surface waters and cast it
in concentrated ard destructive quantities at ae
point anto a sexvient estate. Incident of owner-
ship of lard is the lawful right to use the prop-
erty in any lawful manner and for any lawful

Riggs v. City of Springfield, 344 Mo. 420,
126 S.W.2d 1144 (En Banc 1939) involved
odors at private residence caused by city sew-
age. This case addressed the distinction be-
tween temporary and permanent pollution of
watercourse by municipal sewage. The right
of the city to enpty its sewage into a stream is
merely a legislative license, revocable when-
ever public health and safety require.

Ripka v. Wansing, 589 S.W.2d 333 (1970)
the court found that reascnable use of water
by riparians must include consideration of
other riparians and applies to the reasonable
use of natural stream flow.



Roath v. Driscoll, 20 Com. 533 (1850) in
this case the court found that percolating wa-
ter is owned entirely by the landowner and
the effect of his use of such waters upm neigh-
boring land is inmaterial, the user of the wa-
ter may only be held accountable for waste or
malicicus injury.

Roberts v. Hocker, 610 S.W.2d 321 (1980)
the court held that a watercourse must con-
sist of more than just a charmel. Incidence of
a chammel for surface water, merely, does not
establish a watercourse. The common enenty
doctrine enables a landowner to repel surface
water from the estate by discharge of flow
upon land of a coterminous owner. The rule
of due care is applicable to law of surface
water in that it applies not anly to the diver-
sion and concentration of the flow onto an
adjacent lot, but also to the collection and dis-
charge of surface water onto the land of the
other. The law of surface water deals with
enjoyment and development of land and not
the beneficial use of water, and so does not
fall functically within the rules of reasaable
use of watercourses, subterranean streams and
underground percolations.

St. Louis Southwestern Ry. v. Mackey, 95
Ark. 297, 129 S.W. 78 (1910) involved reason-
able use of the natural flow of a stream. Amny
activity of another which causes the diminish-
ment of the natural flow of a stream is an in-
fringement ypon the rights of the other riparian
owners, who are entitled to a full natural flow.

Sanitary District of Chicago et al. v. the
Unhited States, 266 U.S. 405 (1925) the Supreme
Court of the United States affirmed an injunc-
tion, by a lower court, against the Sanitary
District. The case involved the denial of a
permit by the U.S. Army, Corps of Engineers,
for the Chicago Sanitary District to withdraw
(divert) more than 4,167 cubic feet per sec-
ond (cfs) of water from ILake Michigan (Great
Lakes Watershed) through the Chicago Sani-
tary and Ship Canal into the I1linois River (Mis-
sissippi River Watershed) . The court held that
“the Canadian Boundary Waters Treaty of Janu-
ary 11, 1909, forbade any diversion greater
than that amount.” Justice Oliver Wendell
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Holmes wrote: “This is not a controversy be-
tween equals. The United States is asserting
its sovereign power to ... aontrol the navigable
waters within its jurisdiction ... [and] carry aut
treaty doligations to a foreign power. Inmat-
ters where the national importance is inmi-
nent and direct, even where Congress has
Ieen silent, the States may not act at all.”

Scenic Hudson Preservation Conf., V.
F.pP.C., 354 F.2d 608 (2d Cir. 1965) involved
legal standing for relief of review of federal
licensing application, protection of natural
environmental qualities and historic value
from hydropower development, active court
irvolvement in developing altermatives. Eco-
nomic injury is not a prerequisite for protec-
tion or relief where plaintiffs have shown a
direct personal interest in a hydropower de-
velopment proposal. Limiting, however, rep-
resentation of individuals or groups who rep-
resent common interests does serve to expe-
dite the administrative process of license ap-
plication review. The right of the public must
receive active and affirmative protection at the
hands of the Federal Power Commission dur-
ing the license application and public com-
ment review process. The Commission must
see to it that the record is carplete and must
include, as a basic concerm during the process,
the preservation of natural beauty, and of na-
tional historic shrines, keeping in mind that
the cost of a project is anly ane of several fac-
tors to be considered.

Schalk v. Inter River Drainage Dist., 226
S.W. 277 (Mo. 1921) involved the common
enemy doctrine as applied to surface water.
Water overflowing the banks of a stream dur-
ing a flood and spreading over bottomland is
surface water. A natural stream can not be
danmmed up nor the water diverted from its
“beaten path.” The cutting by a drainage dis-
trict of a barrow pit into a river so as to lower
banks of river three feet and thereby cause
water to submerge lower lands, which would
not be submerged otherwise is an unlawful
diversion of the waters of a river from their
charmel .

Schifferdecker v. Willis, 621 S.W.2d 65
(1981) the court fourd that ditches constructed
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to drain surface water are not in and of them-
selves “watercourses.”

Schoen v. Kansas City, 65 Mo. Rpp. 134
(1895) irvolved city sewage effluent contami-
nation of a stream. The right to damages from
a public nuisance is not affected by the fact
that the injured party’s property may not abut
on the place where the nuisance originated.

Schulze v. Monsanto Co., 782 S.W.2d 419
(Mo. App. 1989) the court held that the modi-
fied common enemy doctrine applied to the
actions of an upper riparian landowner in im-
proving and extending levees found on his
property, which did not obstruct or divert
natural water course, in that the levees did not
take effect until flood stage, after river had
overflowed its banks. The upper riparian
landowner’ s control of river bank erosion and
farmland flooding, by constructing levee and
installing riprap and hard points along river,
did not constitute and obstruction or diver-
sion of natural water course so as to render
upper landowner liable to lower riparian un-
der trespass theory.

Schumacher v. Shawhan, 67 S.W. 717
(Mo. ZApp. 1902) involved pollution of drink-
ing and livestock water supply by food pro-
cessing waste. The use of a stream for dis-
posing of refuse of a distillery, in such a men-
ner as not to pollute the water, provides no
right by prescription to use it so as to pollute
the water.

Senkevech v. Vaughn, 610 S.W.2d 399
(Mo. App. 1980) involved the common enemy
doctrine, landowner rights, and the use of
levee to repel floodwaters. A landowner may
construct gpen ditches to drain or protect his
lard.

Shady Valley Park & Pool, Inc., v. Fred
Weber, Inc., 913 S.W.2d 28 (1995) the court
found that the adoption of the comparative
reasonable use rule does not change the silt-
ationrule. Inthis case, the court applied the
same siltation rule cited in Wells v. State Hwy.
Comm’n. after the adoption of the compara-
tive reasonable use rule from modified com-
mon enemy without referencing wells. The
owner of a fish hauling and fee-for-fishing
business, destroyed by mud flows and siltation
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as a result of a highway construction project
brought suit against the Missouri Department
of Transportation contractor for breach of third
party contract, negligence, trespass and puni-
tive damages. The court held that “the accep-
tance doctrine did not apply in a negligence
and trespass action by a third party landowner
who suffered injuries as a direct result of the
aatractor.”

Shelley v. Ozark Pipe Line Corp., 247 S.W.
472 (Mo. App. 1923), 37 S.W.2d 518, 327 Mo.
238 (1931) involved the contamination of pri-
vate well by oil from pipeline leak. A “per-
manent nuisance” nmust usually be created by
inherent character of structure or business,
lawful and necessary operation of which
causes permanent injury to another, while
nuisance is created only through negligence
and is temporary and abatable.

Sigler v. Inter-River Drainage Dist., 311
Mo. 175, 279 S.W. 50 (1925) involved flood-
water, common enemy doctrine, and drainage
of diffused surface waters. Allows for the an-
struction of dams, dikes or other construction
by landowners to protect their premises from
overflow water and as a consequence other
lands are flooded.

Skaggs v. City of Cape Girardeau, 472
S.W.2d 870 (St.L. Ct. App. 1971) the court
found that reasonable use of land by land-
owner includes the construction of chammnels,
ditches, and the like to drain surface water
from his property.

Skinner v. Osage County, 822 S.W.2d 437
(1991) involved ownership of streambed on a
nomavigable river. This suit was filed over
an ownership dispute of whether a rural road-
way, traversing plaintiff’s land was private or
public. The roadway in dispute extended from
a county road onto a gravel bar at the bank of
the Gasoonade River. The court held that “title
to beds in navigable streams rests with the
state. Riparian property owners own title to
the shore of navigable streams down to the
low water mark. On navigable streams, the
property line between the riparian owner and
the state is the low water mark, and on non-
navigable rivers the riparian owners own title
to the bed of the river to its central line or



thread. Title to islands in stream follows title
to lard where the island is found. Title to is-
land formed by vertical accretion in navigable
river is held by the state, and in non-naviggble
river is held by the riparian owner. Title to
the part of the land which is cut off by water
jumping over intermediate lands or running
around them making new and additional chan-
nel is held by the riparian owner. Any accre-
tions to island become property of owner of
island. If accretions to islandmeet the main-
land, the owner of the island owns all accre-
tions to his shore to the point it physically
meets another shore. A river is deemed to be
‘federally navigable, ’ with title to it held by
the state, when, in its ordinary cadition, it is
used or could be used as a highway for com-
merce; or it is capable of such use by the pub-
lic. ‘Navigable’ streams, under the federal
definition, do not include those which may
only be floatable by small crafts like rowboats
and cances.”

Slovensky v. O’Reilly, 233 S.W. 478 (Mo.
1921) irwolved federally defined navigation an
rivers and streams. “The test of navigability
of a river,” as stated by the Supreme Court of
the United States, “is that those rivers are ravi-
gable in law when they are used, or are sus-
ceptible of being used, in their ordinary con-
dition, as highways for commerce, over which
trade and travel are or may be conducted in
the customary modes of trade and travel on
water. Another test is whether, in its ordinary
state, a stream or body of water has capacity
and suitability for the usual purpose of navi-
gation, ascending or descending, by vessels
such as are employed in the ordinary purposes
of commerce, whether foreign or inland, and
whether steam or sail vessels.”

Smith v. City of Sedalia, 152 Mo. 283, 53
S.W. 907 (1899) involved water pollution of
domestic and livestock water supply by city
sewece, judicial relief, and public interest ver-
Sus private nuisance. The fact that sewers are
necessary to a city, and that the statute divects
that they shall follow as near as practicable
natural drainage, does not authorize a city to
empty its sewers on the land of an individual,
to his damage. A city does not acquire pre-
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scriptive rights to discharge its sewage, to a
downstream owner’ s injury, into a stream flow-
ing through the farm of the lower riparian,
because private sewers, which were no part
of the city’s sewers, had polluted the water of
the stream.

Smithv. City of Sedalia, 81 S.W. 165 (Mo.
1904) involved sewage discharge into water-
course by city injuring the downstream ripar-
ian owner by pollution of domestic and live-
stock water supply. A riparian owner claim-
ing injury and harm resulting from pollution
of water in stream flowing in water way across
his property must show evidence that facts
substantiate the claim.

Smith v. City of Sedalia, 244 Mo. 107
(1912) involved pollution of a watercourse
caused by the sewage discharge of a city. The
court found that pollution of watercourses is
necessary to protect the public health. A lower
riparian landowner can not recover damages
frama city for discharging sewage into a creek
upan his property and also institute an injunc-
tion to restrain the ruisance, the injury being
of a permanent character. A recovery of dam-
ages for the appropriation of the creek by the
city has the effect of confirming the right of
the city to discharge sewage into the stream
as effectually as if the right had been dotained
through condemmation.

Smith v. Musgrove, 32 Mo. App. 241
(1888) the court determined that prescriptive
rights can be gained by lower riparian in an
artificial watercourse where it has been di-
verted by the upper riparian from its natural
charmel so that it no langer runs to the lower’s
property.

Smiths’ v. McConathy, 11 Mo. 517 (1848)
involved food processing and farm animal
wastes that had polluted a stream used for
domestic and livestock water supply. An up-
per riparian utilizing a creek, crossing prop-
erty of lower riparian landowner, as disposal
for refuse from distillery and offal from hog
lot, thereby rendering stream unfit for con-
sunption or use creates a nuisance, which is
actionable in a court of law.

Sneed v. Weber, 307 S.W.2d 681 (St.L. Mo.
App. 1958) involved navigable streams. The
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court held that “the rule to be applied in this
state in determining whether or not a body of
water is navigable is to be found in the case
of Elder v. Delcour, 364 Mo. 835, 269 S.W.2d
17. To be navigable under the Missouri rule,
the streammust be capable of floating vessels
or boats as are used in the customary modes
of travel in pursuit of commerce. A streamis
not navigable simply because a small boat may
be navigated through a tortuous course. To
be navigable, a stream must be navigable in
its ratural state, wwided by artificial means or
devices; waters which may be made floatable
only by artificial means are not regarded as
navigable or as public highways.”

Snively v. Jaber, 48 Wash. 2d 815, 296 P.2d
1015 (1956) irwvolved a jurisdictional question
as to whether riparian owner has right to use
the entire surface of the riparian watercourse
or only the part which overlies his portion of
the streanbed. The court found that the rights
or privileges of riparian proprietors on a non-
navigable lake with respect to boating, swim-
ming, fishing and other similar activities, are
owned in common, and any proprietor or his
licensee may use entire surface of lake, so lag
as he does not unreascnable interfere with
exercise of similar rights by other owners. The
exercise of these rights does not have effect
of making nonnavigable lake public, since a
stranger has no right to enter on the lake with-
out permission of abutting owner. Abutting
owners own bed of nonmnavigable lake.

Sarerset Villa, Inc. v. City of Lee’s Sum-
mit, 436 S.W.2d 658 (1968) the court found
that a single polluter of a waterway can not
e held respansible for entire pollution in the
stream from all sources.

Springfield Waterworks Co. v. Jenkins, 62
Mo. App. 74 (1895) involved absolute ripar-
ian ownership of percolating groundwater.
Percolating groundwater is regarded as a part
of the soil to which an adjoining proprietor
has no absolute or natural right. It belangs to
the owner of the land, and its diversion and
appropriation by him for the improvement or
benefit of his estate can not be made the basis
for complaint against him by anyone, however
grievous the injury may be.
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State ex rel. Aoplegate v. Taylor, 224 Mo.
393, 123 S.W. 892 (En Banc 1909) the court
found that the determination of whether a
stream is navigable is the province of judicial
determination rather than the legislature, wn-
less the stream is navigable in fact.

State ex rel. Ashcroft v. Union Electric
Co., 559 S.W.2d 216 (1977) involved water
pollution as a result of hydro-electric station
depleting oxygen content of water. This case
concerned the conduct of an electric compary
in causing or permitting water flow through
its dam and electric generating plants water
which was biologically devoid of or deficient
in dissolved oxygen. It was found that “this
action ddnot rise to level of legislative intent
or conduct proscribed by the Clean Water Law
(CWL) . The CWL makes it unlawful for any
person to cause pollution, from an external
source, of any waters of the state or to cause
or permit to be placed any water contaminant
in location where it is reascnably certain to
cause pollution of any waters of the state.”

State ex rel. Citizens’ Elec. Lighting &
Power Co. v. Longfellow, 169 Mo. 109, 69 S.W.
374 (1902) one of only two cases where a Mis-
souri court has held that “navigable waters are
held by the state in trust for the public (Public
Trust Doctrine) .” The court held that “a ripar-
ian owner may not construct or encroach upon
the watercourse so as to impede the public’s
right of navigation and travel.” See Bensonv.
Morrow, 61 Mo. 345 (1875).

State ex rel. Dresser Iridus., Inc. v. Ruddy,
592 S.W.2d 789 (Mo. 1980) involved barite
mine tailings discharged into a river. The court
found that the enactment of Clean Water Law
did not supercede or deny common-law nui-
sance actions for pollution of streams and
waterways on behalf of State or private indi-
videls.

State ex rel. Wear v. Springfield Gas &
Elec. Co., 204 S.W. 943 (Spr. Mo. App. 1918)
imvolved industrial waste pollution of a stream
used for livestock water supply and had
caused a fish kill in the watercourse. This case
affirmed the right of public official to bring
suit to enjoin polluter of public water supply
where industrial waste polluted a stream used
for livestock water and resulted in fish kill.



State of Washington Dep’t of Game V.
F.P.C., 207 F.2d 391 (9th Cir. 1953) the federal
court aonfirmed that federal licensing author-
ity supersedes state law.

Stewart v. City of Soringfield, 350 Mo. 234,
165 S.W.2d 626 (1942) involved untreated
mmnicipal sewage release into a watercourse.
The municipal discharge of sewage onto the
property of an individual, or its discharge into
a stream so as to pollute its waters and lessen
or destroy the value of the stream itself, or, as
a result, causes the decrease in the value of
adjacent private property is considered com-
pensable under provisions of eminent domain.
A city is not privileged to create or maintain a
public miisance in the exercise of its use of an
easement .

Stoeco Development, LID. v. Dept. of
Army Corps of Engineers, 710 F.Supp. 1075
(N.J. 1988) the Cops of Engineers sought to
assert jurisdiction over about 17 acres of pri-
vately owned land allegedly containing fed-
erally regulated wetlands. In this case, the
court held that “omission of lands from the
USACE administrative record wetlands map
did not render the administrative record of
wetlands incomplete within the meaning of the
Clean Water Act. The Corps’ granting of per-
mit to dredge wetland area did not preclude
them from not allowing the dredged wetland
material to be retained in or placed in the wet-

Story v. Marsh, 732 F.2d 1375 (1984) in-
volved the authority of Corps of Engineers to
breach a levee on Mississippi River to reduce
flood stage level downstream. The federal
appellate court found that the decision of the
Army Corps of Engineers to intentionally
breach sections of a frontline levee of flood-
way, at points previously designated, was an
action comitted to agency discretion by law
within the meaning of Administrative Proce-
dure Act, and therefore the substance of the
Jecision was not judicially reviewable.

Stough v. Steelville Electric Light & Fower
Co., 206 Mo. Ppp. 85, 226 S.W. 295 (1920) the
court found that a riparian land owner may
not divert substantial quantities of water from
a watercourse unless he returns it to the wa-
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tercourse before it reaches the land of the
lower riparian owner.

Taylor v. Rudy, 99 Ark. 128, 137 S.W. 574
(1911) involved reasonable use and natural
flow of a stream. Any activity of another which
causes the diminishment of the natural flow
of a stream is an infringement upon the rights
of the other riparian owners, who are entitled
toa full matural flow.

Texas v. New Mexico, 462 U.S. 554 (1983)
irvolved the fulfillment of dbligations under
an interstate water compact. Texas and New
Mexico, upon congressional approval, entered
into the Pecos River Compact to govern the
allocation of waters of the Pecos River. The
Pecos River flows from eastern New Mexico
southward into western Texas. The compact
required that New Mexico not deplete, by
human activities, the flow of the river at the
Texas - New Mexico state boundary below an
amount equivalent to 1947 conditions. The
compact also established a 3-member commis-
sion, two of which were voting members. The
voting members were unable to reach an
agreament to determine shortfalls in the river’s
flow and Texas filed action against New
Mexico in the US Supreme Court alleging that
New Mexico had breached its cbligations un-
der the terms of the interstate compact. The
court appointed a Special Master to evaluate
the facts of the case. The Supreme Court held
that “once Congressional consent is given to
an interstate compact as required by the Com-
pact Clause, the compact is transformed into
a law of the United States and unless the com-
pact is unconstitutional, no court may order
relief inconsistent with its expressed terms.”

Texas v. Pankey, 441 F.2d 236 (10th Cir.
1971) dealt with federal common law water
pollution. The state of Texas sought to enjoin
residents in the state of New Mexico from us-
ing certain pesticides which would allegedly
pollute an interstate river serving as darestic
water supply for eleven Texas cities. The court
held that “impairment of ecological rights of a
state from sources cutside the state’s own ter-
ritory is a matter having basis and standard in
federal common law and, thus, constitute a
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question arising under the laws of the United
States for the purpose of determining whether
federal district court has jurisdiction of action
by the state against residents of ancther state.”

Thomas v. Estate of Ducat, 769 S.W.2d
819 (1989) the court further defined and dif-
ferentiated a water course from surface water.
A “natural watercourse,” which may not be
dostructed without liability for ensuing dam-
ages to others, is a streamusually flowing ina
particular direction, though it need not flow
contirually, in a definite charmel having a bed,
sides or barnks and usually discharging itself
into some other body of water. “It must be
something more than mere surface drainage
and does not include water flowing in the
hollows and ravines in the land which is mere
surface water from rain or snow melt and is
discharged through them from a higher to a
lower level which are at times destitute of
water.” The slough, on upper landowner’s
property, was found not to be a watercourse
and therefore the landowner had the right,
under the common enemy doctrine, to £ill it
without incurring liability for accumilation of
surface water on neighboring farmland.

Thomas v. Concordia Canning Co., 68
Mo. App. 350 (K.C. App. 1897) involved ripar-
ian damage resulting from carmery cperations.
When noxious matter from a single identifi-
able source is conveyed by a sewer into a
hollow or ravine onto a lower proprietor’s
property and produces a nuisance injury suf-
fered by the lower landowner, it is immaterial
whether the ravine contained a water course
within the legal meaning of the term or
whether the noxious matter was carried down
the ravine by a violent rainstorm or by water
flowing normally in the ravine.

T.L. Wright Lumber Co. v. Ripley County,
270 Mo. 121, 192 S.W. 996 (1917) the court
held that an island which forms in the bed of
a nonmavigable stream is the property of the

riparian who owns title to the bed where the
island has formed.

Tyler v. Wilkinson, 4 Mason 397, 24 F. Cas.
472 (1827) was a landmark federal case which
involved riparian rights in watercourses.
“Prima facie every proprietor upon each bank
of a river is entitled to the land, covered with
water in front of his bank, to the middle thread
of the river. In virtue of this ownership he
has a right to use the water flowing over it in
its natural current, without dimirution or cb-
struction, but he has no property in the water
itself. Every proprietor may use the water as
it flows, according to his pleasure, if the use
be not to the prejudice of any other propri-
etor. There is no difference whether a propri-
etor be above or below another (upstream or
downstream) on the river, no right is acquired
or lost by such relative location. No propri-
etor has a right to throw back water on a pro-
prietor above, or to divert it froma proprietor
below, tohis injury. Priority of cocupancy [i.e.
the ownership of riparian land for a longer
period of time as compared to another ripar-
ian owner] of the flowing water of a river cre-
ates no right, unless the appropriation be for
a period, which the law deems a presumptive
right. Of the nature and effect of presunp-
tionst' arising fram the use of water, as to pre-
eminent or prior use, in case of a deficiency
to supply all concermed.” [i.e. Inboth theory
and practice, all riparians have equal footing,
and therefore equal rights to use the water
flowing in the watercourse. ]

dall v. F.P.C., 387 U.S. 428 (1967) in-
volved federal licensing authority. Although
the issue of federal development of water re-
sources must be evaluated by the Federal
Power Commission (FPC) in connection with
its caonsideration of the issuance of ary license
for a hydroelectric project, the determinative
test is whether the project will be in the pub-

! An assunption of fact resulting from a rule of law which requires such fact to be assumed
from another fact or set of facts. The term indicates that certain weight is accorded by law to a
given evidentiary fact, which weight is heavy enough to require the production of further evi-
dence to overcome the assumption thereby established.



Uhion Bridge Co. v. United States, 204
U.S. 364 (1907) involved right of access to
watercourse. “Commerce comprehends navi-
gation,” wrote the court, “and to free naviga-
tion from unreascnable cbstructions by com-
pelling the removal of bridges which are such
dbstruction is a legitimate exercise by Con-
gress of its power to regulate commerce. Re-
quiring alterations to secure navigation against
unreasonable cbstructions is not taking pri-
vate property for public use within the mean-
ing of the Constitution. Although a bridge,
erected over navigable water of the U.S. and
under the authority of state charter, may have
been lawful when erected and not an cbstruc-
tion to commerce at the time, it was erected
with the knowledge by the owners of the para-
mount authority of Congress over navigation
and subject to the power of Congress to exer-
cise its authority to protect navigation by for-
bidding maintenance when it became an cb-
struction.”

Uhited States v. Agpalachian Elec. Power
Co., 311 U.S. 377 (1940) involved navigation
and federal licensing authority. In determin-
ing the navigability of a river, the federal gov-
ermment, through the powers of the commerce
clause, may properly consider the feasibility
of interstate use after reasonable improve-
ments are made to the character of the river,
such as a dam, and thereby render a previ-
ously umavigable waterway navigable.

United States v. Chandler-Dunbar Wa-
ter Power Co., 229 U.S. 53 (1913) involved
navigation servitude power of the federal gov-
erment. “The title of the owner of fast land
upon the shore of a navigable river to the bed
of the river, isat best aqualifiedae. Itisa
title which inheres in the ownership of the
shore and passed with it as a shadow follows
a substance, although capable of distinct own-
ership. It is subordinate to the public right of
navigation, and however helpful in protect-
ing the owner against the acts of third parties,
is of no avail against the exercise of the great
and absolute power of Congress over the im-
proverent of navigable rivers. If, inthe judge-
ment of Congress, the use of the bottom of
the river is proper for the purpose of placing
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therein structures in aid of navigation, it isnot
thereby taking private property for a public
use, for the owner’s title was in its very nature
subject to that use in the interest of public
navigation. If its judgement be that structures
placed in the river and upon such submerged
land are an obstruction or hindrance to the
proper use of the river for purposes of navi-
gation, it may require their removal and for-
bid the use of the bed of the river by the owner
in any way which in its judgement is injurious
to the dominant right of navigation” wrote the
aourt.

Uhited States v. Chicago, M., St.P. & Pac.
R.R., 312U.S. 592 (1941) irvolved navigational
servitude, right of access and discussed the
high water mark of a watercourse. A railroad
company whose road traverses an embank-
ment built up from low water mark in the bed
of a navigable stream to a level above that of
ordinary high water mark is not entitled, un-
der the Fifth Amendment, to claim compensa-
tion fram the United States for additional cost
of protecting the embankment necessitated by
the action of the Govermment in raising the
water level above natural high-water mark, by
means of a dam, for the purpose of improving
navigation. The power of the Government
over navigation covers the entire bed of a navi-
gable stream, including all lands below ordi-
nary high-water mark. Whether title tobed is
retained by State or is in riparian owner, the
rights of the title-holder are subservient to this
dominant easement.

Uhited States v. Ciampitti, 615 F.Supp.
116 (N.J. 1984) the federal government
brought suit seeking a permanent injunction
restraining the defendants from engaging in
placing fill material in a wetland site. “Where
the property is characterized by saturated soil
and aquatic vegetation, the property consti-
tutes a wetland,” wrote the court. The defen-
dants were enjoined from placing further £i11
material in the wetland and were required to
prepare a plan, under the supervision of the
Corps of Engineers, to retum the site to a wet-
lard.

Uhited States v. City of Fort Pierre, South
Dakota, 580 F.Supp. 1036 (1983) the United
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States brought suit against the city alleging
violation of the Clean Water Act by its dis-
charge of £ill into a wetland area without a
permit. The court determined that “the slough
in question was frequently imundated and satu-
rated, aomtained wetland characteristic vegeta-
tion, and had wetland characteristic soils,
therefore was wetlands under the meaning of
the Federal Water Pollution Control Act.” The
slough was adjacent to water of the U.S. and
thus also qualified as wetlands within the
meaning of the Clean Water Act, and its pro-
hibition against placing £i11 material into wet-
land waters without a permit. The prosecu-
tian of the City for violating prchibition of the
Clean Water Act against discharge of fill mate-
rial into a wetland area was not precluded by
the Corps of Engineers failure to comply with
the Administrative Procedure Act in acting on
the city’s permit application where the Corps
procedures were not governed by the Act and
where the City itself brought the permit pro-
cess to a stop by failing to wait for the process
to be completed before discharging its £fill
material into the slough.

United States v. Commodore Park, 324
U.S. 386 (1945) involved a riparian owner’s
right of access to watercourse at frontage. “An
owner of land in the bed of a navigable stream
between high and low water mark, though his
title is recoonized by the State, isnot entitled
to compensation from the United States for a
decrease in the value of the larnd resulting fram
operations by the United States for the im-
provement of navigation. A riparian owner
whose fast lands were not invaded is not en-
titled to compensation from the U.S. for a de-
crease, resulting from operations by the United
States for the improvement of navigation, is
such value as his lands may have had by rea-
son of their proximity to navigable waters. A
project pursuant to which a navigable water-
course was dredged and the dredge material
was deposited in a connecting navigable wa-
ter, though originated for the improvement of
shore facilities and through navigation of the
connecting water was thereby blocked, was
an integrated project which bore a substantial
relation to commerce or navigation, and the
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rule of govermmental non-liability was appli-
cable. The constitutional power of the fed-
eral government to regulate commerce may
be exercised to block navigation at one place
in order to aid it at another.”

Uhited States v. Coanbs, 37 U.S. (12 Pet.)
72 (1838) involved navigational servitude and
federal power to restrain interference with
navigation. “Pursuant to the Commerce
Clause, Congress possesses the power to pun-
ish offences. The power to regulate commerce
includes the power to regulate navigation as
connected with the commerce with foreign
nations and among the several states. It does
not stop at the mere boundary line of a state,
nor is it confined to acts done on the waters,
or in the necessary course of navigation
thereof. It extends to such acts done on land
which interfere with, dostruct, or prevent the
due exercise of the power to regulate com-
merce and navigation with foreign nations and
among the states. Any offence which thus in-
terferes, dostructs, or prevents such comrerce
and navigation, though done on land, may be
punished by Congress, under its general au-
thority, tomake all laws necessary and proper
to execute their delegated constitutional pow-

Uhited States v. Cress, 243 U.S. 316 (1917)
the court found that the servitude of private
lands forming the banks and bed of a stream
to the interests of navigation is a natural ser-
vitude, confined to such streams as in their
natural condition. “When navigable streams
are improved by the federal government
which raises water above its natural level they
remain navigable waters of the United States.
The power of the federal government to im-
prove navigable streams in the interest of com-
merce must be exercised, when private prop-
erty is taken, in subordination to the Fifth
Amendment. When such improvement sub-
jects private lards to periocdical overflows, in-
juring though not destroying their value, the
United States is liable ex contractu to make
compensation, and upon payment the United
States acquires an easement to overflowed
lands which remain the property of the pri-
vate owner. The right to have water of a non-



navigable stream flow away from riparian land
without artificial obstruction is not a mere
easement or appurtenance, but exists by the
law of nature as an inseparable part of the land

Uhited States v. Eldrege, 33 F. Supp. 337
(D. Mont. 1940) the court found that when
gradual recession of water in a nommavigable
stream exposes new land it becomes the prop-
erty of the riparian owner from whose land
the water receded.

Uhited States ex rel. T.V.A. v. Powelson,
319U.S. 266 (1943) involved federal jurisdic-
tion and dam site. In condemning lands for a
federal project, the United States is not re-
quired to make compensation for the loss of a
business opportunity, dependent upon the
owner’s privilege to use the state power of
eminent domain in acquiring other lands,
where such privilege has not been exercised
and is revocable by the State, and where the
State need not make such compensation were
it the sponsor of the project and the taker of
the lands in question.

Uhited States v. Grand River Dam Author-
ity, 363 U.S. 229 (1960) the U.S. Supreme Court
further defined federal power as to navigable
waterways and nomavigable tributaries to pro-
tect navigation. When state agency had been
authorized by state law and license from Fed-
eral Power Camission to build hydroelectric
plants on nomavigable tributary of navigable
stream, and the Federal Goverrment prevented
consummation by building its own dam to pro-
tect navigable capacity of the navigable stream,
the state agency is not entitled to compensation
for “taking” of its water-power rights.

Uhited States v. Kansas City Ins. (., 339
U.S. 799 (1950) involved federal jurisdiction
urnder navigational servitude ard flowed lards.
The United States is liable for destruction of
agricultural value of uplands by underflow
resulting from maintenance of river continu-
ously as ordinary high-water mark, even
though for improvement of navigation.

Uhited States v. Larkins, 852 F.2d 189 (Ky
1985) the U.S. brought action seeking a per-
menent injunction against defendant for future
violations of the Clean Water Act (CWR). The
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court ruled that “presence of vegetation that
requires saturated soils for growth, on land
adjacent to a navigable body of water is suffi-
cient to bring the land in question under the
Clean Water Act definition of wetlands. Silvi-
culture, exception to permit requirement of
the C.W.A. applies to normal harvesting of
trees, and not to activities of clearing timber
to permanently change the area from wetland
into non-wetland agricultural tract for row
crop adltivatian.”

United States v. Rands, 389 U.S. 121
(1967) dealt with federal jurisdiction under
navigational servitude arnd port sites. The in-
terests of riparian owners are subject to the
Federal Government’s power to control navi-
gable waters and the port-site value of land
condenmed for a federal lock and dam is not
compensable under the Fifth Amendment.

Uhited States v. Rio Grande Irrigation
Co., 174 U.S. 690 (1899) the case further de-
fines federal power in navigable waterways
and nomavigable tributaries to protect navi-
gation. The unquestioned rule of common law
was that every riparian owner was entitled to
the continued natural flow of the stream; but
every State has the power, within its domin-
ion, to change this rule, and permit the ap-
propriation of the flowing waters for such
purposes as it deems wise. Congress recog-
nized and assented to the appropriation of
water in contravention of the common law
rules; ut it is not tobe inferred that Congress
thereby meant to confer on any state the right
to appropriate all the waters of the tributary
streams which unite into a navigable water-
course, and so destroy the navigability of that
watercourse in derogation of the interests of
all the pecple of the United States.

Uhited States v. Riverside Bayview Hores,
Inc., 729 F.2d 391 (1984) the federal govern-
ment brought legal action against the owner
of undeveloped suburban land alleging that
the deposition of £ill material on the land vio-
lated wetland regulations of the Corps of En-
gineers. The court held that “the undeveloped
suburban land was not wetlands, even though
it was frequently flooded and the flood wa-
ters caused aquatic vegetation to grow on the
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lard. The statutory authorization for the regqu-
lation of wetlands defined the subject matter
intended to be protected only as navigable
waters, and thus regulation, by the Corps,
would be interpreted to apply to marshes,
swanps, and bogs directly created by flood-
ing of navigable waters and not to include in-
land low-lying areas. Low-lying land areas
where water sometimes stands and where veg-
etation requiring moist conditions grows but
located miles from a navigable waterway are
not wetlands within the meaning of the Clean
Water Act.”

Uhited States v. Ross, 74 FS 6 (1947) ad-
dressed the definition of navigable waters.
The “federal test” of naviggbility was cited ard
applied by the court: “tomeet the test of navi-
gability as understood in American law a wa-
ter course should be susceptible of use for
purposes of commerce or possess a capacity
for valuable floatage in the transportation to
market of the products of the country through
which it runs. Mere depth of water, without
profitable utility, will not render a water course
navigable in the legal sense, nor will the fact
that it is sufficient for pleasure boating or to
erable hinters or fishermen to float their skiffs
or canoes. To be navigable, a water course
must have a useful capacity as a public high-
way of transportation.”

Thited States v. Telluride Gb., 849 F.Supp.
1400 (1994) the U.S. brought suit seeking in-
junctive relief and civil penalties against the
Telluride Company (Telco) for violating Sec-
tion 404 of the Clean Water Act (CWA). The
U.S. alleged that Telco illegplly filled 44.5 acres
of wetlands without a permit during expan-
sion of a ski area and construction of a resi-
dential area, golf course, and parking lot. The
U.S. filed a consent decree proposing a full
settlerent the same day that the suit was filed.
The proposed decree would have prohibited
Telco from any future discharges at the site
that would violate the ORA, required Telco to
restore 15.43 acres of wetlards at the gki area,
construct 26.5 acres of new wetlands at a site
approximately 60 miles from Telluride, moni-
tor the anstructed site for at least three years,
pay civil penalties of $143,000, and camplete
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and additicnal off-site preservation project
estimated at $42,000. The court denied the
consent decree and ruled that it was not “fair,
reasonable and adequate, or in the public in-
terest.” The court stated that the decree was
not developed in a procedurally or substan-
tively fair mamner, was of questicnable tech-
nical adequacy, and may not fully compensate
the public for the alleged violations. The court
questioned the Environmental Protection
Agency’s “reasoned decision making” in de-
veloping the decree, relying heavily on pub-
lic coments rather than deferring to agency
and administrative expertise.

Uhited States v. Twin City Power Co., 350
U.S. 222 (1956) involved federal jurisdiction
under navigational servitude and dam site.
Just compensation for lands taken by the
United States for navigation improvement does
not include the value of waterpower in flow
of stream.

United States v. 8,968.06 Acres of Land,
326 F. Supp. 546 (S.D. Tex. 1971) imvolved fed-
eral jurisdiction under navigational servitude
and compensation paid for land taken along
navigable rivers. Under established principles
of valuation in eminent domain, highest and
best reasonably probable use of condemmed
land may be shown insofar as prospective
demand for such use affects market value
while the property is privately held. Gener-
ally, it is forbidden to consider the effect of
the proposed project on the value of land
taken.

Utah v. United States, 403 U.S. 9 (1971)
the equal footing rule was addressed in this
case. The court found that ownership of stre-
ambeds originally located in U.S. territories
passed to the state upon its admission to the
union.

Village of Claycomo v. Kansas City, 635
S.W.2d 365 (Mo. App. 1980) involved leachate
from landfill polluted groundwater and domes-
tic water supply well. Landowner whose resi-
dence was adjacent to creek across from pro-
posed landfill had standing to maintain action
to enjoin alleged private nuisance of proposed
solid waste disposal as against city, but failed



to state a claim against the Missouri Depart-
ment of Natural Resources with respect to its
issuance of permit to city to construct landfill
and alleged no facts showing a violation of
any statutory provision which, if provided,
could be a basis for ordering the permit to be
revoked.

Volkerding v. Brooks, 359 S.W.2d 736
(Mo. 1962) involved prescriptive water use
rights, protection from umwented water, ripar-
ian ownership, and islands. By acts of the
General Assenbly lands belonging to the State
and formed by recession and abandonment of
old beds of lakes and rivers were granted and
transferred to counties in which the lands were
located. Riparian owner owns to low water
mark on navigable streams. Where there were
accretions to land on both sides of navigable
stream until both shores met, title by accre-
tions would not extend beyond point of meet-

irg.

Walther v. City of Cape Girardeau, 166
Mo. App. 467, 149 S.W. 36 (1912) the court
found that under common enemy rule a land-
owner may build on or alter the surface of his
land to prevent surface water from coming
upon his land from higher land regardless that
the embankments cause water to form ponds
or collect on the lands of the upper owner.

Webb v. Carter, 98 S.W. 776 (St.L. Mo.
App. 1906) involved the dostruction of a natu-
ral watercourse which resulted in injury to
another party. One may recover damages re-
sulting from the dbstruction of a natural wa-
tercourse, no matter how carefully the dostruc-
tion may have been made.

Weir v. Wilmes, 688 S.W.2d 53 (Mo. App.
1985) involved drainage water in drainways.
In a surface water case involving a natural
waterway, the upper landowner is not liable,
if his construction of drainage tile did not
change direction of flow of natural drainage
emptying onto the lower’s land, the drainage
from tiling did not exceed capacity of natural
drainage of land, the upper owner is making
reasonable use of his land, and the tiling did
not collect or permit to be collected the nor-
mal flow of surface waters and thereby direct
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or discharge the water onto the lower’s prop-
erty in concentrated and destructive quanti-
ties injurious to the lower landowner.

Weller v. Missouri Lumber & Mining Co.,
176 Mo. RApp. 243, 161 S.W. 853 (Spr. App.
1913) the court found that any man-made cb-
struction which prevents travel on an other-
wise navigable stream is a public nuisance and
may be abated by judicial action. The court
also held that the question whether a stream
is navigable is ane of fact for a jury to deter-
mine.

Wells v. State Highway Comm’n, 503
S.W.2d 689 (Mo. 1973) involved soil eroded
from a highway construction site, with the re-
sultant mud being deposited in a privately
owned lake, to the damage of the lake own-
ers. The Highway Commission claimed that
the drainage water was subject to the com-
mon enemy doctrine. The court held that “the
discharge of mud with drainage water consti-
tutes a trespass, even though the discharge of
water alone is not actiocnable under the modi-
fied common enemy rule. The mud which
ruined the lake constituted a taking, entitling
the land owners to a recovery, and that the
Commission could not apply the common en-
emy doctrine in this situation” {overturned
Casanover 1948} .

Welton v. Martin, 7 Mo. 309 (1841) ad-
dressed the riparian rights of a landowner. The
court determined that a landowner is entitled
to use a watercourse that flows across his land.

White v. Wabash Ry. Co., 240 Mo. App.
344, 207 S.W.2d 505 (K.C. App. 1947) the court
fourd that statutory law requires railroads to
build ditches and drains along the rail bed,
therefore railroads are not liable for excess
water cast onto the property of another.

Wilbour v. Gallagher, 77 Wash. 2d 306,
462 P.2d 232 (1969) involved the navigability
of a stream. The court found that, for ease-
ment of public travel, navigability extends to
the water’s edge and expands and contracts
as stream level rises ard falls.

Wilson v. Black Bird Creek Marsh Co.,
27U.S. (2 Pet.) 105 (1829) irnvolved interstate
commerce and state police powers. The U.S.
Supreme Court held that “In the absence of
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onflicting legislation by Congress, there isa
residuum of power held by the state to make
laws governing matters of local concern which
nevertheless in some instances may affect in-
terstate commerce or even to some extent
regulate it. States may regulate matters of lo-
cal concern, if local in character and effect,
and its impact on interstate commerce does
not sericusly interfere with its cperation and
the consequent incentive to deal with them
naticnally is slight. Such state statutes have
been generally held to be within the purview
of state statutory authority.”

Windle v. City of Springfield, 275 S.W.
585 (Mo. App. 1925) involved the discharge
of city sewage into a cave resulting in con-
tamination of a nearby spring and a lake on a
privately owned farm. The Court of Appeals
allowed the decision of the lower court to
stand, an the basis that the city was not liable
for damages, because the sewer discharge was
not authorized by a duly adopted city ordi-
nance, even though the discharge was made
by the city and at the direction of the city con-
cil. The court noted that this decision was in
aonflict with the holding in a similar case (see
Foncannon v. City of Kirksville, 88 Mo. App.
279) .

Wisconsin v. I1linois, 278 U.S. 367 (1929)
imvolved interstate water diversion. (The pre-
vious case an this issue, which led to this ac-
tion, was Sanitary District v. United States,
266 U.S. 405) The State of Wisconsin sued
the State of I1linois and the Sanitary District of
Chicago to enjoin the sanitary district from
diverting additional water from Iake Michigan
through a sanitary canal into another water-
shed as allowed by a permit from the Army
Corps of Engineers. The States of Michigan
and New York joined Wisconsin. The States
of Missouri, Kentucky, Tennessee, and Loui-
siana, later joined by Mississippi and Arkan-
sas, intervened to dismiss the case, which the
court denied. The court appointed a Special
Master to take evidence and make a report.
The pleading by the State of New York at-
tached riparian rights to the waters of the Great
Lakes-St. Lawrence Waterway under the com-
mon law, and the Canadian Boundary Waters
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Treaty of 1909. New York argued that the
“Great Lake States” own the land under the
Great Lakes-St. Lawrence Waterway and cited
precedent to support its position. The defen-
dants argued that there was no servitude to a
lower state to permit the water to flow down
unimpaired in quantity and that running wa-
ter is not subject to onmnership, also citing pre-
cedent. In itsverdict, the court didnot rule
on the superfluous pleadings of the joining
states, but rather directed its conments to the
cause of the original action. The court con-
firmed that the permit of 1925 was the author-
ity for maintenance of the diversion, and noted
that in increasing the diversion, the Sanitary
District had defied the terms of the Corps per-
mit. The court held that the Sanitary District
authorities have much too long delayed the
needed substitution of suitable sewage [treat-
ment] plants (for the flushing action of the di-
version) . The case was referred to the Special
Master to prepare suitable conclusions and a
decree (281 U.S. 179).

Wisconsin v. I1linois, 281 U.S. 179 (1930)
decision per curiam. Based upon the report
of the Special Master, the Court determined
the amounts by which the unlawful diversion
of water from Lake Michigan should be dimin-
ished from time to time, and the times to be
fixed for each step. Justice Holmes delivered
the opinion of the Court, saying “It already
has been decided that the defendants are do-
ing a wrong to the complainants and that they
must stop it.” The decree entered was that
the Sanitary District would reduce diversions
to not more than 6,500 cubic feet per second
(cfs) as of July 1, 1930; to not more than 5,000
cfs as of December 31, 1935, and to not more
than 1,500 cfs as of December 31, 1938. The
Court rejected the plaintiffs’ demands that all
diversion through the Drainage Canal cease. . .,
and adopted as more reasonable the Master’s
report that...an outflow into the DesPlaines
River should be permitted and that the inter-
ests of navigation in the Chicago River. . .will
require the diversion of an ammual average not
exceeding 1,500 cfs.

Wisconsin v. I1linois, 281 U.S. 696 (1930)
decision per curiam. The Court issued its



decree governing the amount of water that
might be diverted from Lake Michigan through
the Chicago Sanitary and Ship Canal into the
I1linois River. The Court retained jurisdiction
for the purpose of any future modification of
this decree, “which it may deem to be proper.”
Costs were assigned to the defendants (IT11i-
mois) .

Wisconsinv. T1linois, 288 U.S. 587 (1933)
Missouri and several other states applied to
the court for a modification of the decree of
Ppril 21, 1930 (281 U.S. 696) . The application
was denied by the Supreme Court, January 16,
1933.

Wisconsin v. I1linois, 289 U.S. 395 (1933)
following a hearing on the Report of the Spe-
cial Master, relative to several points raised,
the Court enlarged the decree of April 21, 1930.
The former Special Master, Charles Evans
Hughes, had become the Chief Justice of the
Supreme Court by this time, and he delivered
the opinion of the Court. The hearing focused
an the evident delay of the Sanitary District in
dbtaining Corps of Engineers approval of the
plans for carrying out the terms of the earlier
Court decree, and the delay in construction.
The Master’s report noted the “inexcusable
failure of the defendants to make an
application. . .for such approval” and the “in-
excusable and planned postponement of the
begiming of construction. . .and the failure to
proceed to a definite decision as to a site
ard. . .the acquisition of the site...and the fail-
ure to. . .prepare plans and specifications. . .for
the Works.” The Master’s Report also noted
that “because of its financial situation,
the. . .District is at present powerless to con-
tract for the design and construction. . .of the
sewage treatment works due to the
umerketability of its bonds. . .unless the State
of T1linois meets its regponsibility and provides
the money.” The Court held that “the State of
Illinois is the primary and responsible
deferdant. . .with full liability for the acts of its
instrurentality, the Sanitary District of Chi-
cago.” The Court also held that, “the Rivers
and Harbors Act of July 3, 1930, did not con-
flict with the terms of the decree.” Notably,
when the Court’s authority was questioned by
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the defendants, the Court held that “the au-
thority of the Court to enjoin. . .necessarily
embraces the authority to require measures to
be taken...” to comply with the Court decree.
The Court then enlarged the decree, stating,
“Tt appearing that the Sanitary District cannot
construct the necessary sewage disposal works
in time, for want of financial resources, the
decree is enlarged to prescribe in terms: That
the State of T1linois is hereby required to take
all necessary steps, including whatever autho-
rizations or requirements. . .” in order to carry
out this decree, and before Octdber 2, 1933,
the State was to report to the Court its action
in compliance with this provision.

Wisconsin v. I1linois, 352 U.S. 945 (1956)
decision per curiam. (The middle 1950s was
a time of severe drought in the Midwestern
United States.) The Court was petitioned, and
responded, “In view of the emergency in navi-
gation caused by low water in the Mississippi
River,” the court decree of Rpril 21, 1930, was
tenporarily modified to permit an average di-
version of 8,500 cubic feet per second (cfs)
“as the Corps of Engineers, United States Army,
shall determine will be useful inalleviating the
emergency” until 31 Jaruary, 1957. After that
date, the 1930 decree would be in force.

Wisconsin v. I1linois, 352 U.S. 983 (1957)
decision per curiam. In view of the continu-
ing emergency in navigation caused by low
water in the Mississippi River, the court de-
cree of April 21, 1930 [281 U.S. 696] was fur-
ther temporarily modified to permit the diver-
sion of not exceeding 8,500 cubic feet per sec-
ond (cfs) of water from the Great Lakes-St.
Lawrence system into the I1linois Waterway as
the Corps of Engineers, U.S. Army, should
determine would be useful in alleviating the
emergency. After 28 February 1957, the de-
cree of 1930 was to be in force.

Wisconsin v. I1linois, 388 U.S. 426 (1967)
was a further outgrowth of the cases cited
immediately above. Joining Wisconsin in this
suit were Mimnesota, Ohio, Michigan, Penn-
sylvania, and New York. The court decree
enjoined T1linois and its mmicipalities from
diverting any of the waters of Lake Michigan
or its watershed into the I1linois Waterway in
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excess of an average of 3,200 cubic feet per
second (cfs), which is permitted for diversion
into the Sanitary and Ship Canal tomaintain it
in a satisfactory sanitary condition. Measure-
ments made by the State of I1linois agencies
were to be under the general supervision and
divection of the U.S. Army, Corps of Engineers.

Wood v. Craig, 133 Mo. RApp. 548, 113
S.W. 676 (1908) involved diversion of a natu-
ral watercourse that resulted in the flooding
of another’s land. The court held that “the
dominant proprietor may divert the water from
its usual charmel, but if it is returmed to the
same chamnel before it reaches the land of the
next proprietor below, no one can complain,
the rule will not justify ane in so diverting the
stream, though the change is made altogether
on his own land, as to cause it to discharge on
or overflow onto the land of a lower propri-
eta.”

Wyoming v. Colorado, 286 U.S. 494 (1932)
imvolved interstate state water rights ard state
water diversions. Because it was a suit be-
tween two states, the U.S. Supreme Court was
the trial court. (There had been two earlier
suits, 259 U.S. 419, 4%; 260U.S. 1.) Both states
are “prior appropriation” states, and the “doc-
trine of appropriation for beneficial use” ap-
plies toboth. The court held that “priority of
appropriation gives superiority of right,” which
furnished the only equitable and right basis
on which to determine the controversy be-
tween the two states; at issue was an earlier
decree which allowed each state certain
amounts of water from the interstate Laramie
River. The court held that “the sovereign states
acted on behalf of their citizens who are bound
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by the earlier decree on maximum appropria-
tions from the river was violated by the State
of Colorado to the damage of Wyoming water
users. Citizens of the states of Colorado and
Wyoming are bound by the court ruling, as
Colorado and Wyoming represent their citi-
zens' interests an this matter, and each state is
respansible for acts doe by its citizens, which,
in this case, is the diversion of an excess
amount of water from the Laramie River which
would otherwise go to residents of Wyoming.”

Young et al. v. Moore et al., 236 S.W.2d
740 (Spr. App. 1951) the court held that the
defendants were within their rights under
statutory and common law to drain their land
of surface water for agricultural purposes. The
“common enemy doctrine” also was cited and
reinforced. The court noted that the ditch had
been “maintained openly and notoricusly” for
forty years in the comunity, and was theirs
by adverse possession. The court cited City
of Hardin et al. v. Norborne Land Drainage
District of Carroll County et al., Mo. Supp.
232 S.W.2d 921 as precedent. “This has al-
ways been the rule in Missouri and we have
always followed the common law doctrine that
surface water is a common enemy, and that
each land proprietor may ward it off though
by so doing he tums it on his neighbor. How-
ever, the rights given under the ‘common en-
emy’ doctrine must be exercised within rea-
sanable limits and not recklessly, so as not to
needlessly injure the servient tenements”
(lower land holdings) .
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This Agpendix cansists of excerpts fram various sources an the internet that are available to public
access. Please refer to http://www.osca.state.mo.us/ and related sites for the most recent
judicial actiaons.

Compiler’s Note: The following cases are compiled from the above noted internet web site as of
Novamber 1998, and reflect the court’s slip gpinians. These water-related cases have been abbrevi -
ated to reflect ONLY the case citation and the sumary as provided by the court which decided the
case. In those cases where the court did not provide a summary, a note has been added, “Sum-
mary not published with Slip Opinion.” For a conplete slip gpinion, please refer to the internet
web site noted above.

Opinion: Supreme Court of Missouri

Case Style: W. Todd Akin, et al., Appellants, v. Missouri Gaming Commission, et al., Re-
spondents.

Case Number: 79594

Handdown Date: 11/25/97

Pppeal from: Circuit Court of Cole County, Hon. Thomas J. Brown ITT

Opinion Summary:

In August 1996, the Missouri Gaming Comission was considering applications to license floating
facilities in St. Louis County. Three Missouri taxpayers sued to prevent the licensing of facilities in
artificial spaces filled with water from the Missouri River, not aontigucus to the river but within 1,000
feet of the main charmel. The Missouri Riverlboat Gaming Association, the City of Maryland Heights,
and three gaming corporations (including applicants Harrah’s Maryland Heights Corporation and

Players MH, L.P.) intervened. The circuit court, upholding the validity of a statute, dismissed the

This slip goinicon is subject to revisian and may not reflect the final gpinian adgoted by the Court.
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United State Court of Appeals
For the eighth cirvauit

Nos. 96-3654/3919/4220

Canfort Iake Association, Inc.,
Plaintiff - Agoellant/
Cross Appellee,
Pppeals from the United States
V. District ot for the
District of Mirmescta.

Dresel Contracting, Inc.; Fain
Companies,

Defendants - ZAppellees/
Cross apeellants.

L S R R S

Submitted: Octdber 22, 1997 Filed: March 5, 1998

Before McMILIAN, LOKEN, and HANSEN, Circuit Judges.

Summary not published with Slip Opinion
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Opinion: Missouri Court of Apgpeals Southern District

Case Style: Gary D. Dunbar, Plaintiff/Appellant, v. Robert Burns, Defendant/Respondent,
and Lynn Burns, Defendant, D/B/A/ Niangua River Oasis Campgrounds & Canoe Rental.

Case Number: 22157

Handdown Date: 08/12/98

Appeal From: Circuit Court of Dallas County, Hon. Theodore B. Scott
Opinion Summary: None

This slip gpinian is subject to revision and may not reflect the final goiniaon adopted by the Court.

Opinion: Missouri Court of Appeals Southern District

Case Style: John Farley and Rebecca Farley, Respondents, v. Wappapello Foods, Inc.,
Appellant.

Case Number: 21372

Handdown Date: 12/09/97

Appeal From: Circuit Court of Butler County, Hon. Wm. Robert Cope
Opinion Summary: None

This slip goinion is subject to revision and may not reflect the final goinion adopted by the Court.

263



A Summary of Missouri Water Laws

Opinion: Supreme Court of Missouri

Case Style: Farmland Industries, Inc., et al., Appellants/Cross-Respondents, vs. Repub-
lic Insurance Co., et al., Respondents/Cross-Appellants.

Case Number: 79032

Handdown Date: 03/25/97

Appeal from: Appeal from the Circuit Court of Clay County, Honorable David W. Russell, Judge
Opinion Summary: Under Missouri law, environmental response costs incurred pursuant to the
Comprehensive Environmental Response Compensation Liability Act (CERCLA) and similar state

laws are “damages” within the meaning of the policies issued to Farmland.

This slip ogpinion is subject to revision and may not reflect the final opinion adopted by the
Qourt.
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State of Missouri,; Missouri
Department of Natural
Resources, the Missouri Clean
Water Commission,

Plaintiffs - Agpellants
A4

City of Glasgow, a Missouri
Corporation,

Defendant - Appellee.

United States Court of Appeals
for the eighth circuit

No. 97-2279

*

*

Appeal from the United States

L R I S T R

Submitted: January 12, 1998

Filed: August 10, 1998

Before RICHARD S. ARNOLD, (1) Chief Judge, and WOLLMAN and HANSEN, Circuit

Judges.

Summary not provided with Slip Opinion.
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Opinion: Missouri Court of Appeals Southern District

Case Style: Osage Water Company, Plaintiff-Appellant, v. Miller County Water Author-
ity, Inc., Defendant-Respondent.

Case Number: No. 21022

Handdown Date: 07/07/97

Appeal From: Circuit Court of Camden County, Hon. Mary A Dickerson
Opinion Summary: AFFIRMED.

This slip ogpinion is subject to revision and may not reflect the final opinion adopted by the
Qourt.

Opinion Supreme Court of Missouri

Case Style: Premium Standard Farms, Inc., Appellant-Respondent, v. Lincoln Township
of Putnam County and Dana Mathes, Respondents-Appellants.

Case Number: No. 79107

Handdown Date: 05/27/97

Appeal From: Circuit Court of Putnam County, Hon. James To. Holcomb, Judge

Opinion Summary: Sections 65.650 and 65.700, RSMo specifically prohibit townships from exer-
cising zoning power to issue regulations or to require permits with respect to farmbuildings or
farm structures. Lincoln Township’s imposition of setback and bonding regulations exceed the
township’s statutorily granted powers. Lincoln Township has no power to commence a public

nuisance action against Premium Farms.

This slip ogpinion is subject to revision and may not reflect the final opinion adopted by the
Qourt.
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Opinion: Missouri Court of Appeals Western District

Case Style: Public Water Supply District No. 10 of Cass County, Missouri, Respondent, v.
City of Peculiar, Missouri, Appellant.

Case Number: 54531

Handout Date: 06/16/98

Appeal From: Circuit Court of Cass County, Hon. Joseph P. Dandurand
Opinion Summary:

The City of Peculiar appeals fram the trial court’s grant of sumery judgment against it and
in favor of Public Water Supply District No. 10 of Cass County (“PWSD”). PWSD owns and
operates a public water supply system in Cass County. Peculiar also maintains and operates a
municipal water supply system. When PWSD was formed in the 1970’s, its boundaries were
adjacent to the City of Peculiar. Since that time, Peculiar has ammexed portions of PWSD’ s origi-
nal service area, so that now the water service areas of Peculiar and PWSD overlap.

PWSD filed a petition in Cass County Circuit Court seeking a permanent injunction which
would prohibit Peculiar from providing or offering water service to customers within PWSD's
service area until November 1, 2018. As a lbasis for its claim, PWSD relies on federal statutes
which authorize the Secretary of the Department of Agriculture to make or insure loans to public
water supply districts. 7 U.S.C. section 1926 (a) (1) (1988) . PWSD acquired such a loan through
the issuance of a series of bonds which the government purchased in 1983. The bonds were to
mature in 2018. Federal statute provides that during the term of a loan made under 7 U.S.C.
section 1926 (a) (1), the water district shall have the exclusive right to service custorers within its
service area. 7U.S.C. section 1926 (b) .

Peculiar argues PWSD lost its section 1926 (b) protection in 1987 when it reacquired its
bonds from the government. PWSD repurchased the bonds pursuant to the Omnibus Budget
Reconciliation Act (“OBRA”), which required the Secretary of Agriculture to sell off a certain
portion of ocutstanding rural water district debt. Omibus Budget Reconciliation Act of 1986,
Pub. L. No.99-509, Title I, section 1001 (a), 100 Stat. 1874 (1986) . Each of the bonds had “Can-
celled” stamped across its face and bore the inscription, “Acknowledged as of the date hereof
the full payment and discharge of the series bond as evidenced by the cancelled series bonds
attached hereto.” To finance the repurchase, PWSD issued Water System Revenue Refunding
Bonds, Series 1987 to various private parties. Peculiar contends the term of PWSD’s loan with
the govermment ended in 1987, as did its exclusive right to serve custorers within its service
area. However, PWSD counters with the argument that other federal statutory provisions, namely
the Agricultural Credit Act of 1987 (“ACA”), extend its service area protection even after PWSD
repurchased its loan. PWSD contends the ACA provides service area protection to all notes
“sold or intended to be sold” pursuant to OBRA. Agricultural Credit Act of 1987, Pub. L. No. 100-
233, Title VITI, section 803, 101 Stat. 1714 (1988) . Peculiar argues the extension of service area
protection only applies to debt that is sold to a third party or is refinanced by the water district
such that the debt on the bonds remains outstanding.

Peculiar also apples the trial court’s denial of its motion for summary judgement, which
would have given it the right to service and solicit customers with PWSD’s service area. RE-
VERSED AND REMANDED.

This slip ogpinion is subject to revision and may not reflect the final opinion adopted by the

Court.
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Opinion: Missouri Court of Appeals Western District

Case Style: Public Water Supply District No. 16, Appellant v. City of Buckner, Respon-
dent

Case Number: 53493

Handout Date: 09/23/97

Appeal From: Circuit Court of Jackson County, Hon. J.D. Williamson

Opinion Summary:

Appeal from summary judgment as to whether the city of Buckner was required to comply with
section 247.170 in extending water service to an area amnexed from a public water supply dis-
trct.

REVERSED AND REMANDED.

This slip ogpinion is subject to revision and may not reflect the final opinion adopted by the
Qourt.

Opinion: Missouri Court of Appeals Southern District

Case Style: Scott Tie Company, Inc., Petitioner/Appellant, v. Missouri Clean Water Com-
mission, Respondent/Respondent.

Case Number: 21534

Handout Date: 06/01/98

Appeal From: Circuit Court of Wayne County, Hon. William Camm Seay
Opinion Summary: None

This slip ogpinion is subject to revision and may not reflect the final opinion adopted by the
Qourt.
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United States Court of Agpeals for the eighth circuit

No. 96-3962

Uhited States of America, *
*
Ippellee, * Appeals from the United States
* District Court for the District
V. * of South Dakota
*
Thomas J. Sinskey, *
*
Appellant. *
No. 96-3965
Uhited States of America, *
*
Ippellee, *
*
AVA *
*
Wayne Kumm, *
*
*

Appellant.

Submitted: May 20, 1996

Filed: July 11, 1997

Before RICHARD S. ARNOLD, Chief Judge, and BOWMAN and MORRIS
SHEPPARD ARNOLD, Circuit Judges.

MORRIS SHEPPARD ARNOLD, Circuit Judge.

Summary: Not published with Slip Opinion
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HOW A BILL BECOMES A LAW

. oy . e, W~ e T o T~ ey

How a Bill Becomes a Law

No law is passed, except by the introduc-
tion of abill. Bills may originate in either
house of the General Assembly, and are des-
ignated as Senate bills or House bills, depend-
ing on the house where they originate. No
bill (except a general appropriations bill) may
contain more than one subject, which is to be
expressed clearly in its title. Nobill canbe
amended in its passage through either house
so as to change its original purpose. No bill
can be introduced in either house after the
60th legislative day of a session, unless con-
sent is given by a majority of the elected mem-
bers of each house. The Governor may re-
quest consideration of proposed legislation by
a gpecial message. No appropriationbill shall
be taken up for consideration after 6:00 P.M.
on the first Friday following the first Monday
in May of each year.

Introduction of a Bill

Legislation approved by the 1971 Gen-
eral Assenbly provides for pre-introduction of
bills beginning December 1lst preceding the
opening of the session and continuing up to,
but not including the first day of the session.
Bills filed during the pre-introduction period
are automatically introduced and are read the
first time on the opening day of the session.

Bills also may be introduced by arny Sena-
tor or Representative during the session. Bills
may be written by the legislator or drafted by
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the staff of the Comittee on Iegislative Re-
search at the request of a Senator or Repre-
sentative. When introduced, abill is assigned
arunber, and read for the first time by its title
by the Senate or House Reading Clerk. It then
goes on the calendar for second reading and
assigment to committee by the Speaker of the
House or the President pro tem. of the Senate.

A public hearing before the camittee to
which abill is assigned is the next step in the
legislative process. Except in the case of sare
urusually controversial, complex, or lengthy
bills, thebill is presented by its sponsor, and
both proponents and opponents are heard in
a single hearing. When hearings are con-
cluded, the comittee meets to vote and make
its recomendations. The committee may: (1)
Report the bill with the recommendation that
it “do pass;” (2) Recommend passage with
committee amendments, which are attached
tothebill; (3) Retum the bill without recom-
merdatian; (4) Substitute, in lieuof the origi-
nal bill, a newbill to be known as a conmit-
tee substitute; (5) Report the bill with a rec-
amendation that it “do not pass,” or (6) Make
o report at all.

Perfection of a Bill

If abill is reported favorably cut of com-
mittee, or a substitute is recamended, it is
placed on the “perfection calendar” and when
its turn cares up for consideration, it is de-
bated on the floor of the originating house. If
a substitute is recommended by the commit-
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tee, or if committee amendments are attached
to the bill, they are first presented, debated,
and voted upon. Further amendments can then
be proposed by other members with their
changes designated as House or Senate
amendments, to differentiate them from the
committee amendments. When all amend-
ments have been considered, a motion is made
to declare the bill perfected. Perfection isusu-
ally voted on a voice vote, but on the request
of five marbers, a roll call ghall be taken. If a
majority of members vote to perfect, the bill
is reprinted in its original or perfected form.

Passage of a Bill

After perfection ard reprinting, thelbill goes
a the calendar for a third reading ard final pas-
sage. When the bill is reached in the order of
business, any member may speak for or against
its passage, but no further amendments of a sub-
stantial nature can be offered. At the conclu-
sion of debate, a recorded vote is taken. ZAp-
proval of a Constituticnal mejarity of the elected
menbers (18 in the Senate, and 82 in the House)
is required for firal passace.

Passage of the bill is then reported to the
other house, where it is again read a second
time; referred to comittee for hearing; re-
ported by the comittee; and read a third time
and offered for final approval. If further
amendments are approved, these are reported
to the originating house with a request that
the changes be approved. If the originating
house does not approve, a conference may be
requested and members from each house are
designated as a conference comittee. Upon
agreement by the conference conmmittee (usu-
ally a canpromise of differences), each reports
to its own house on the committee’s recom-
mendation. The originating house acts first
on the conference committee version of the
bill. If it is approved, it goes to the other
house, and upon approval there, the bill is
declared “truly agreed to and finally passed.”
If either house rejects the conference commit-
tee report, it may be returmed to the same or a
newly appointed committee for further con-
ferences.
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Upon £inal passage, a bill is ordered en-
rolled. Tt is typed in its fimally agoroved form,
printed, and the bills are closely conpared and
proofed for errors. Bills truly agreed to and
finally passed in their typed form are then
signed in open session by the Speaker of the
House and the Senate President or President
pro tem. At the time of the signing, arty mem-
ber may file written dojections which are sent
with the bill to the Governor.

The Governor’s Role in Lawmaking

The Governor has 15 days to act ona bill,
if it is sent to him during the legislative ses-
sion; and 45 days, if the legislature has ad-
journed or has recessed for a 30-day period.
If he signs abill, it is returmed to its house of
origin with his message of approval, then de-
livered to the Secretary of State. If the Gover-
nor vetoes abill, it is returmed to the house of
origin with his message of dojections. A two-
thirds vote by members of both houses is re-
quired to override a Governor’s veto. If any
bill shall not be returned by the Governor
within the time limits prescribed by Article IT1T,
Section 31, of the Missouri Cxstitution, it gall
becore law in the same manner as if the Gov-
ernor had signed it.

Effective Date of Laws

The 1945 Constitution of Missouri pro-
vides that no law passed by the General As-
sebly shall take effect until 90 days after the
end of the session in which it was enacted,
except an appropriation act, or in case of an
emergency, which must be expressed in the
preanble or in the body of the act. Some bills
specify the exact date when they are to take
effact.

Duties of the Secretary of State

The Secretary of State preserves the fi-
nally typed copy of the law. All the laws are
bound together in one volume at the close of
each session and seldom are seen unless some
question arises. Prior to binding of the laws,



annually, the Secretary of State publishes a
volume of Laws of Missouri, which is distrib-
uted to members of the General Assembly,
state officials, and other interested pecple.t
The general statute laws are revised by
the Revisor of Statutes in the Office of the
Committee on Legislative Research, and pub-
lished. These are known as the Revised Stat-
utes of Missouri. Under legislation, the Com-
mittee on Legislative Research also publishes

Appendix 3

amual supplements to the statutes, including
changes in laws since the last revision.

N.B.— The term, pro tempore, Latin for
“for a time,” usually is shortened to “pro tam.”
when used to designate the elected leader of
the State Senate. The Lieutenant Governor of
Missouri serves as the Constitutional President
of the Senate, and in his absence, the Presi-
dent pro tem. acts in his place.

Adapted from “How bills become laws”, in the Official Manual, State of Missouri, Secretary of State,

Jefferson City, Mo., 1995.
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NUMERICAL LISTING OF

WATER-RELATED MISSOURI STATUTES
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NOTE: Please refer to current edition of Revised Mo Statutes for most recent statutory law(s) .

Section 7.002 (Missouri-Nebraska Boundary
Compact) . This statute sets up a formal
means of negotiation with the State of Ne-
braska on the subject of the state bound-
ary line between Missouri and Nebraska,
due to changes in the chamnel of the Mis-
saurdi River, as a result of bothnatural everts
and man-made works. This first was en-
acted into law, 1990, last amended, 1997.

Section 10.130 was enacted in 1997 to desig-
nate the paddlefish (or spoonbill) as the
official aquatic animel of the state of Mis-
soud.

Section 10.135 also was enacted in 1997 to des-
ignatre the darel catfich as the official fish
of the state of Missouri .

Section 21.475 (Joint Committee on Wetlands,
General Assembly) . The Joint Committee
on Wetlands was set up to be a wetlands
oversight camittee by this statute. (Sev-
eral state agencies do work in wetlands.)
Tt is camposed of five senators, and five
represantatives. This was enacted into law,
1992, and the sunset provision was re-
moved in 1995.

Section 26.130 (Flood Control) . This law au-
thorizes the Governor to designate a state
agency to represent the state in negotia-
tions with federal govenment agencies, re-
garding public works on rivers and harbors
for flood control and other purposes. This
was enacted into law, 1945.

Sectians 30.750 through 30.767 (State Treasurer)
is part of the law dealing with linked de-
posits, meking available water system de-
velopment loans. In Section 30.750 (13),

eligible water supply systems are defined
(serving less than 50, 000 pecple and must
be certified by IR as eligible) . This was
enacted into law, 1986.

Section 46.010 (Boundaries of Counties) defines

the location when a watercourse deter-
mines a county’ s political boundary. Mis-
souri state boundaries are determined in
pert by the Des Moines River, the St. Francis
River, theMississipoi River, and the Missouri
River. Mary comties have riverine bound-
aries. This was enacted into law prior to
the codification of statutes, 1909.

Sectians 49.600 et sag. (Flood Insurance) autho-

rize Missouri comty comissions, in those
counties not having plamning and zoning,
to adopt orders or ordinances, as required
to participate in the Natianal Flood Insur-
ance Program. Mmnicipalities have the nec-
essary police powers to join the NFIP, but
counties, lacking needed police powers
unless they have adopted county plaming
ard zaning, need this enabling legislation.
This was first enacted into law in 1980, ap-
plied anly to secand, third and fourth class
conties alag the Mississipoi River. These
sections have been amended several times,
until all counties now are enmpowered.

Chapter 64, RSMo, has as its topic, “County

Planning— Zoning— Recreation—
Natural Streams and Waterways.” This
is a large dgpter in the title aon Gounty Gov-
ermment .

Section 64.001 states that levee and drainage

districts are subject to flood plain mernage-
ment regulations adopted by any county
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government pursuant to Chapter 49.600 or
other legislation. This section reinforces
Stbsection 49.600.1. This section was en-
acted into law, 1991.

Section 64.040 (County Master Plans) is the part

of this chapter on plarming and zoning for
first class charter comties. This section
directs that the master plan of the county
shall be developed so as to conserve the
natural resources of the county, and may
include, among other things, studies and
recomendatians relative to bridges, wild-
life refuges, ard dams affectirgwater. This
was enacted into law, 1941.

Section 64.231 (County Master Plans) is the part

of this chapter on plarming and zoning for
fivst class non-charter comnties. This sec-
tim is virtually identical to Sectian 64.040,
supra. It was enacted into law, 1959, and
amended, 1994.

Section 64.300 (Private Sewers) is a cne-sec-

tion statute that mandates that the land-
owner enclose (or cover) private sewers
or ditches within a thousand yards of a
children’s recreation area, in certain con-
ties. Thiswas enacted into law, 1961.

Section 64.550 (County Master Plans) is the part

of this chapter on plarming and zoning for
secard ard third class conties. This sec-
tion isvirtually identical to Sectians 64.040
and 64.231, syora. It was enacted into law,
1951, and amended, 1971.

Section 64.815 (County Master Plans) is the part

of this chapter on altemative county plan-
ally identical to Sectians 64.040, 64.231, ard
64.550, supra. It was enacted into law,
1965, and amended, 1971.

Section 64.975 (Natural Streams and Waterways)

is another ane-section part of this dhapter.
This section mekes provision for majority
gooroval by the voters of a county, at a ref-
erendum, of any measure that would des-
ignate waters of the state (in the county)
as requiring special protection by a state
agency. The lack of ary further divection
or provisians for carrying aut this legisla-
tion is notable. This section was enacted
into law, 1990.
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Chapter 67, RSMo, has as its topic, “Politi-
cal Subdivisions, Miscellaneous Pow-
ers.” This is another large chapter an gov-
ermmental powers, including taxing pow-
ers, that relare towater ard sewer utilities,
stommmwater aantrol, taurism, and other sub-
jets.

Sections 67.700 through 67.727 (Capital Im-
provarents Sales Tax, Certain Couties) is,
kasically, a tax law, prescribing the voting,
the trust fund in which to deposit the tax
maey, the allowable rates of taxation, ard
other details. Sare of these sectians were
eracted in 1983. Section 67.713, inparticu-
lar, however, discusses county-mumnicipal
stormwater and public works sales tax trust
funds, ard their use. This was enacted into
law, 1987, and amended in 1991.

Section 67.729 (Storm Water Control and Public
Works Projects Sales Tax) addresses spe-
cifically a sales tax for stormwater amtrol
and public works projects, and the trust
fund for this money and how it may be
gpent. This section was enacted in 1985,
and amended since.

Sections 67.730 through 67.739 (Capital Im-
provements Sales Tax, Jackson County) also
primerily is tax legislation, bout because the
law was written to help counties and their
cities deal with storm water runoff and
other public works problems, they are
mentioned in this volume on water law.
These sections were enacted in 1987.

Section 67.783 through 67.790 (Recreaticnal Iake
Authority) is inapart of this chapter deal -
ing with recreational systems of political
subdivisians. These sectians allow the cre-
ation of a joint county recreational lake
authority under certain conditions. These
sections were enacted into law, 1990.

Section 67.788 (12) 7 (Recreational Iake Author-
ity may sell water) is a sugoart of this graup
of sections granting a recreatianl lake au-
thority permission to sell water ard to an-
law, 1990.

Sections 67.870 through 67.910 (Open Space
Conservation) issue a policy statement on
open areas, define what open space means,



and prescribe what agencies may acquire
land and for what purposes, including wa-
ter rights. These were enacted into law,
1971.

Chapter 68, RSMo (Port Authorities), allows
cities and counties, on navigable water-
ways, to form local port authorities, which
then become political subdivisions of the
s=e.

Section 68.025 provides the powers of a port
authority, including condemmation, con-
struction or removal of wharves, and im-
provement of navigation.

Section 68.035 authorizes the state (through
MdDOT) to grant funds to port authorities.

Section 68.065 gives the powers of the state
transportation comission relative to port
authorities. One of these powers is to de-
velop a statewide plan for waterborne com-
merce. These sections were enacted into
law, 1974.

Chapter 70, RSMo (Powers of Political Sub-
divisions to Cooperate) is another chap-
ter with mary references to water.

Sectian 70.115 allows cities and comties to an-
tract with federal govermment agencies for
recregtianl facilities alayg rivers, enacted
into law, 1965.

Section 70.327 (Kansas-Missouri Flood Preven-
tion and Control Conmpact), is an expres-
sion of agreement with the State of Kansas
that destructive flooding alang the mutual
boundary of the two states, namely the
Missouri River, could be prevented and
cntrolled by a Kansas-Missouri Flood Pre-
vention and Control Commission made up
of members from each of the states. There
is no record that this corpact was adopted
by the Kansas State Legislature, nor that it
was approved by Congress. This was en-
acted into law, 1985.

Sections 70.330 through 70.360 (Cooperation by
Cities of 100,000 Inhabitants or More with
Drainage Districts for Flood Protection) is
erabling legislatio for cities to contract
with others, inchuding other states, for sani-
tary or storm sewers or construction of
levees for protection against flood. These
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sections were fourd in the codified laws of
1919.

Sections 70.370 through 70.441 set up the Bi-
State Metropolitan Develgoment District of
greater St. Louis, in the formof a corpact
between Missouri and I1linois, with pow-
ers defined and granted. Among other
powers, the legislation provides for the dis-
trict to facilitate cogperation in regard to
bridges, water supply, sewage disposal,
wharves, docks, harbors, and commodity
storage for barge shipment. Enacted in
1949, this legislation has been amended
several times to reach its present fom. Also
adopted by T1linois in 1949, the Compact
was approved by Congress, 64 Stat. 568.

Chapter 71, RSMo (Provisions Relative to
All Cities and Towns) conveys what are
termed “police powers” to local govern-
ments for such matters as fire protection,
pablicutilities and public health. Arum-
ber of water-related statutes are foud in
this depter.

Section 71.287 makes voluntary campliance with
Section 256.400 et sag., the water use reg-
istration repart, thelbasis far allowing local
charges on any tax bill for public works
improvements. This was enacted into law,
1983.

Section 71.525 places restrictions an local aon-
demnation of public utilities (water or
sewer) except in certain circumstances.
This was enacted into law, 199%4.

Section 71.530 provides that mmicipalities may
contract with corporations for water sup-
plies. This is an old law, an the bocks when
the statutes were codified in 1909.

Section 71.540 allows mmnicipalities to contract
with other mmnicipalities for water sugolies.
Another old law, this was on the books
when the statutes were codified in 1919.

Section 71.550 provides for voter approval of
water supply contracts; also codified in
1919.

Section 71.700, under provisions for public
health, gives cities the power to regulate
and license (and collect a license tax on)
water supply sources. This law goes back
to the statute codification of 1909.
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Section 71.710 enables cities to protect water
supply sources from contamination. This
law also goes back to 1909.

Section 71.715 allows sewerage service charges
to be established for users. This law was
enacted in 1961.

Chapter 77, RSMo (Third Class Cities) con-
veys powers ard duties to cities of the third
class.

Sections 77.140 - 77.150 grants to cities the
power to establish, alter and change wa-
tercourses; establish, make and regulate
public wells, cistems ard reservoirs, and
other powers, including the construction
of dams, lake and flood protection systens,
mineral water vending houses, and the lay-
ing of pipelines for the distrilbution of min-
eral waters. These were laws when the stat-
utes were codified in 1939.

Section 77.490 allows cities to fix the price ard
quality of water and other utilities. This
was enacted before the 1909 codification
of statates.

Sectiaon 77.530 gives cities the power to conderm
land for waterworks and sewer cutfalls in-
side ar autsice the city limits. Thiswas law
before the 1909 codificatio.

Chapter 79, RSMo (Fourth Class Cities) con-
veys powers and duties to cities of the
farthclass.

Section 79.380 grants the same powers to fourth
class cities that Sectian 77.530, syxra, grarts
to third class cities (may codam lard for
waterworks and sewers) . This section also
was law befare the 1909 codification of stat-
utes.

Section 79.555 gives mmicipal redevelopment
authorities of fourth class cities powers to
acquire or dispose of property and plan,
build, and operate water plants, among
other things. This was enacted into law,
1988.

Chapter 80, RSMo (Towns and Villages) con-
veys powers and duties to town and vil-
lage govermments, much as previous chap-
ters were enacted for different classes of

Sectian 80.090 lists the powers of boards of trust-
ees (the governing bodies of towns and
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villages) to erect, repair and regulate
wharves; regulate the landing of steam-
boats; establish ard provide forwells, cis-
tems, and punps; erect and repair bridges;
open drains and sewers (and other pow-
ers listed) . This was enacted into law sane-
time before the 1909 codification.

Chapter 81, RSMo, conveys police powers
to “special charter” cities and towns,
that is, those in existence prior to the
Missouri Constitution of 1875.

Section 81.190 (Acquisition of property) gives
these cities the power to acquire, establich,
and maintain such water-related fimctions
or works as bathing places, watering
troughs, pablic toilets, strest sprinkling,
ferries, waterworks, wharves, docks, wa-
tervays, canals, ard “other public utilities,
not herein emmerated”. This section be-
came law before the 1919 codification of
statites.

Chapter 88, RSMo, (Public Works and Con-
demnation) sets out powers and duties
for third ard farth class cities, seecial der-
ter cities, towns and villages, and certain
dlercities.

Sectiaon 88.497 is agplicable to third class cities
taking private land for public purposes,
including waterways and wharves.

Section 88.633 is an powers of third class cities
to supply water, by themselves or by con-
tratirg farit.

Sectian 88.773 is an powers of fourth class cit-
ies to supply water, by themselves or by
aatracting far it.

Section 88.797, is an street sprinkling powers in
special charter cities and towns, and how
taxes may be assessed to pay for it.

Section 88.801, is cn the establishment of pub-
lic sewer systars in special charter mmnici-
palities, ard the special public sewer tax
that may be levied for them.

Sections 88.832 through 88.852 relate tomumici-
pal general sewerage and district sewers,
and taxes to support them. Most, but not
all, of these sectians of statute were an the
bodks prior to the 1909 codification, with
amendments to some of them, since.



Chapter 91, RSMo, (Municipally Owned
Utilities) pays special attention to local wa-
terworks.

Sections 91.010 - 91.600 apply to varicus classes
of cities. Many of these laws were enacted
before 1909. They are detailed adminis-
trative laws.

Section 94.413 (chapter on Taxation in Other
Cities), contains language for the benefit
of “cities of designated population”. The
language is directed for a city with a popu-
lation of more than 100,000, ina first class
conty which does not adjoin arty other first
class county (Springfield and Greene
County meet the definition), a Stormwater
Sales Tax is authorized by law. This was
enacted into law, 1993.

Section 192.100 cbligates the Department of
Health (Bureau of Food and Drug Inspec-
tion) with the duty of inspection of bever-
ages. This was enacted into law, 1945.

Sections 196.365 - 196.445 (chapter on Food and
Drugs) concern the marufacture of soft
drinks and beverages, including bottled
water. Sanitary requivements are set forth
in Section 196.420. These sections were
enacted into law in 1943.

Chapter 204, RSMo, in toto, (Common
Sewer Districts in Certain Areas) ad-
dresses sewer system law. Much of this
law deals with issuance of bonds, levy of
taxes, powers of boards of trustees, and
other administrative ar firancial details. A
great portion of this law was enacted in
1967, with numerous amendments since.

Title XIV of the Revised Statutes of Mis-
souri governs “Roads and Waterways.”
This is a twelve-chapter part dealing with
state highways, road districts, bridges,
dams, mills, barges, ferries, and wharves.
These chapters are numbered from 226
through 238.

Sectian 227.080, in the dhapter on the state high-
way system, notes that bridges over navi-
gable streams shall be “part of the state
higways.” This was enacted into law prior
to the revision of statutes in 1929, and
amended in 1949.

279

Appendix 4

Sections 229.150 through 229.220, in “Provisians
Relating to All Roads,” addresses crossing
of waterways or ditches, and protection of
bridges from damage. These sections of
law were enacted prior to the codification
of 1909.

Chapter 234, RSMo, in toto, (Bridges) cov-
ers bridges over water, generally, with sare
interstate bridges dealt with more specifi-
cally. Toll bridges, inter-county bridges,
bonded indebtedness, and other matters
are covered in this chapter. Many of these
sections of the law date to before 1909.

Sections 236.010 et sag., in the chapter on dans,
mills, ard electric power, set forth the ri-
parian right tobuild a dam on a non-navi-
gable stream, with specific procedures to
follow. These sections were enacted into
law prior to the codification of 1909.

Section 236.230 declares that dams without
chutes mede for the passage of fish ineach
direction are ruisances, and may be abated
as such, and the owner guilty of a misde-
meanor. This section also dates back to
before 1909. (See also Section 252.150 -
Conservation— Fish and Game.)

Sectians 236.400 et sag., constitute the Demard
Reservoir Safety Law, enacted in 1979.The
Dam and Reservoir Safety Council is cre-
ated by Section 236.410. Permits tobuild
certain dams are required by Section
236.435.

Chapter 237, RSMo, (Barges, Ferries and
Wharves) mostly addresses ferries.

Sectias 237.010, et sag., govers ferries, requir-
ing a license and the posting of rates for
ferriage. These sections all date back to
the statute revision of 1909.

Section 237.400 establishes the form for an in-
terstate compact among Iowa, Kansas, Ne-
braska, and Missouri for the development
of the Missauri River for barce traffic. This
section was enacted into law in 1983.

Title XV (Lands, Levees, Drainage, Sewers
and Public Water Supply) is a major
portion of the Revised Statutes of Missouri
dealing with water and protection fromwa-
ter. The dhgpters in this title of the laware
numbered from 241 through 250.
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Sections 241.010 - 241.270 form what is called
the Swamp and Overflowed Lands Law, a
body of reclamation statutes adopted in re-
sponse to an 1850 federal law, whereby
federally owned swamp lands were do-
nated to counties for the purpose of drain-
age and caversion from wetlands to crop-
lards. For themost part, it is the comties
of Southeastern Missouri that have made
use of the terms of these sectians.

Sections 241.290 - 241.340 are termed the Islards
and Abandoned Riverbeds part of the chap-
ter, datinglback to before 1909, except that
some amendments, such as Section
241.291, which grants and transfers own-
ership of islands in the Mississippi and Mis-
souri Rivers to the Conservation Commis-
sion, date from 1971.

Chapter 242, RSMo, in toto, and Chapter
243, RSMo, in toto, provide the proce-
dures for forming Drainage Districts
via either civauit courts (Gh. 242) or comnty
camissions (Ch. 243) . Chapter 244, R,
in toto, covers private drainacge rights, and
Ghapter 246, R™b, in toto, gives provisians
thet apply to all drainege ard levee districts.
These chapters are largely administrative
and financial provisions of law. Portions
of these chapters of law date to 1909, but
there have been more recent amendments.

Sectians 242.700 through 242.750 (Drainage Dis-
tricts for Mining Purposes) provides for the
specialized drainage needs of mining in wet
areas (reclamation of mineralized lards) .
These sections were in the 1939 edition of
revised statutes.

Chapter 245, RSMo, in toto, provides the
procedures for forming Levee Dis-
tricts, kboth by circuit courts and by comnty
comissions. (Again, Chapter 246 gives
adninistrative and financial provisions that
apply to all levee ard drainage districts.)
Most of the sections of Chapter 245 were
enacted into law before 1919.

Chapter 247, RSMo, in toto, constitutes the
Public Water Supply Districts Law.

Sections 247.010 - 247.227 govern the incorpo-
ration of County Water Districts in the cir-
ait corts.
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Sections 247.230 - 247.670 govem the formation
of Metrgpolitan Water Districts. Mxch of this
legislation was enacted before 1939.

Section 247.670 forbids the sale of water out-
side the district. (Enacted, 1949.)

Chapter 248, RSMo, in toto, allows the es-
tablishment of Sanitary Drainage Dis-
tricts in the circuit court by cities of more
than 300, 000 populatian, ard is larcely pro-
cedural. Much of this body of law dates
from before 1909.

Chapter 249, RSMo, in toto, (Sewer Districts
in Certain Counties) covers formation of
sewer districts in St. Louis County and
“other comties.” Again, much of this leg-
islatim is administrative ard finencial .

Section 249.010, et sag., authorizes the forma-
tion of what has become known as the
Metragpolitan St. Louis Sewer District (MED),
purstent to Article VI, Sectian 30 (@) (5) of
the Missouri Constitution. These provisians
were law in 1939.

Chapter 250, RSMo, in toto, (Sewerage Sys-
tems and Waterworks— City or Dis-
trict) defines what sewerage systems are,
and empowers Missouri mmicipalities to
build and operate sewerage systems and
waterworks. These provisions are largely
adninistrative and firancial . These sectians
were enacted into law, 1951.

Chapter 252, RSMo, in toto, creates the Mo.
Dept. of Conservation and describes
its duties. These mostly are fish and game
laws, with Section 252.010 citing the stat-
ute as “The Wildlife and Forestry Law,”
some sections of which were enacted be-
ginning about 1909, but many times re-
vised, especially in 1945.

Section 252.045 forbids dumping on lands or in
waters of the Conservation Comnission.
This was enacted into law, 1979, amended
in 1993.

Section 252.150 requires anyone owning, oper-
ating, or using a dam to provide a fislway
to allow free passace of the streamby fich,
both up and down, in a manner approved
by the Conservation Conmission. This was
enacted into law before 1909, revised and
amended most recently in 1945. (See also



Section 236.230, sypra, for a similar pas-
sage of law.)

Section 252.200 makes it a misdemeanor to cb-
struct the free passage of fishby anet or
weir or other device. This was enacted into
law before 1909, revised and amended
since, most recently in 1945.

Section 252.210 makes it a misdemeanor to con-
taminate streams “sufficient to injure, stu-
pefy arkill fish.” This section was enacted
before 1909, and most recently amended
in 1945. A separate part of Chapter 252 is
known as “The Missouri Economic Diver-
sification and Afforestation Act of 1990."

Section 252.300 provides the intent of the Gen-
eral Assenbly “to address enviromental ,
economic and social programs with a long-
term, integrated strategy that will result in
soil conservation, improved water and air
quality, enhanced wildlife habitat, in-
creased job opportunities, and reduced
social prdoleans, to the benefit of all citi-

Section 252.303 sets up what is called an
Igroforestry Program, in cooperation with
the Univ. of Missouri College of Agricul -
ture, the Extension Service, the Dept. of
Natural Resources, USDA, the Missouri
Dept. of Agriculture, and private industry
councils. This was enacted in 1990, and
amended in 1993.

Chapter 253, RSMo, in toto, (State Parks and
Historic Preservation) contains numer-
ous sectians that aoply to water.

Sections 253.290 through 253.320, cover the leas-
ing of federal reservoir lards for resort fa-
cilities. These sections were enacted into
law, 1959, and have been amended. Sec-
tion 253.420 contains regulations govern-
ing salvage or excavation of historic ship-
wrecks, enacted into law, 1991, and
amended, 1993.

Tnae of the few legislative acts of its kird, Sec-
tion 253.500 mekes a specific point in de-
claring that the Missouri General Assenbly
disapproves of the coveyance of Meramec
Park Iake Project lards to the state (by any
federal agency) under tenms of (federal) P.L.
97-128, with certain exceptions. This was
enacted into law in 1982.
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Chapter 254, RSMo, in toto, (“The State For-
estry Law”) is the “other half” of Chapter
252 (“The Wildlife and Forestry Iew”) . The
Missouri Conservation Commission is the
administrator of the law. State forest land
is lard of the Conservation Comission, as
cited in Section 252.045, supra. Most of
this chapter was enacted into law in 1945.

Chapter 256, RSMo, in toto, (Geology, Wa-
ter Resources, and Geodetic Survey)
catains several water related parts.

Sections 256.200 through 256.260 give certain
duties and powers to the Clean Water Com-
mission in regard to the water resources of
the state. These were enacted into law,
1961.

Sections 256.280 through 256.360 create the
“Missouri Water Development Fund” and
set forth the powers of the Clean Water
Comission relative to the fund ard its pur-
poses. Notably, Sectian 256.360 directs that
the Camission is to protect the public in-
terest in federal reservoirs. These sectians
were enacted into law, 1965. Sections
256.400 through 256.430 (Water Usage)
establishes the major water users registra-
tion program of the Department of Natural
Resources, through which water use data
are compiled for the purpose (stated in
Section 256.405) of analysis and plamming
for future water management needs. These
sections were enacted into law in 1983.

Sections 256.435 through 256.445 (Multipurpose
Water Resource Act) establishes a Multipur-
pose Water Resources Program in the De-
partment of Natural Resources for the pur-
pose of helping with long term water stor-
age projects in the state. These sections
were enacted into law in 1992.

Sections 256.600 through 256.640 (“The Mo.
Water Well Drillers’ Act”) was enacted into
law, 1985, for the purposes of assuring that
water wells are properly constructed and
will produce safe supplies of water.

Sections 256.603, 256.614, 256.615, and 256.628
all discuss plugging of abandoned wells.

Sections 256.641 through 256.660 established the
Southeast Mo. Regianal Water District) as a
public corporation in the “Bootheel” coun-
ties of Missourdi. Purposes include the moni-
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toring of water quality and quantity in this
agricultural regian of the state that uses a
1ot of water for irrigation. This was enacted
into law, 1992.

Chapter 257, in toto, (Water Conservancy
Districts) allows the formation of river
basin conservancy districts by way of the
cirauit court of a conty for purposes tobe
set forth in any petition to the cort. This
was enacted into law, 1959.

Chapter 258, in toto, (Outdoor Recreation)
sets up the “State Interagency Council for
Outdoor Recreation,” composed of the di-
rectors of the Dept. of Agriculture, the Of-
fice of Administration, the Dept. of Social
Services, the Dept. of Economic Develop-
ment, the Dept. of Conservation, the Dept.
of Natural Resources, MoDOT, and the Uni-
versity of Missouri. This council exdists for
the purposes of providing liaison with the
federal Bureau of Outdoor Recreation, re-
ceiving and disbursing federal funds for
outdoor recreation plaming, and acting as
a forum for discussing ocutdoor recreation
prdolems. This was enacted into law, 1965.

In Chapter 259, Section 259.010, creates the
“State 0il and Gas Council,” enacted
1965.

Section 259.070, Powers and Duties, includes
provisions such as preventing pollution of
fresh water supplies by oil, gas, or highly
mineralized water. Most of this part of the
law was enacted in 1965.

Chapter 260, in toto, (Environmental Con-
trol Law) contains provisions to protect
water frampollution, including the regula-
tion of solid waste disposal, hazardous
waste management, and radicactive waste
management . Much of this chapter was
enacted in 1972.

Sectian 260.095 legislates that aontracts entered
into may be for the purpose of preventing
or reducing pollution. This section was
enacted into law in 1985.

Sections 260.260-260.266 govern disposal of
starage batteries.

Sections 260.270-260.276 cover disposal of
waste tires.

Sections 260.300-260.345 establish solid waste
menagenent districts in the state.

Sections 260.350-260.434 cover hazardous waste
management, including PCBs.

Section 260.365 creates the Hazardous Waste
Conmission of DNR.

Section 260.429 mendates that “In non-karst ar-
eas of the state, [MR] shall not isste alaz-
ardous waste facility permit for a proposed
comercial hazardous waste landfill, if such
landfill would be located directly over a
groundwater divide.” This double nega-
tive section was enacted in 1993. [Landfills
in karst areas of the state are governed by
the Code of State Regulations (CSR) .] (See
also Section 577.071, below, re. prosecu-
tion for violatians of sections of this dap-
&)

Section 260.700-260.735 allows Missouri to join
the Midwest Interstate Low-level Radiocac-
tive Waste Compact.

Section 263.241, part of the chapter on insect
pests and weeds, designates the purple
loosestrife plant (a wetland plant) a nox-
ious weed. This was enacted into law,
1989.

Chapter 278, in toto, (Soil Conservation)
contains merty sections relating to water.

Section 278.010 legislates that the State of Mis-
souri acoepts the provisians of the federal
“Soil Conservation and Davestic Allotment
Act of 1936” [16 U.S.C.A. 590h], which in-
cludes the purpose of “protection of rivers
ard hartors against the results of soil ero-
sion in aid of maintaining the navigability
of waters and water courses and in aid of
flood control.” This section was enacted
in law, 1939.

Sections 278.060 through 278.155 are the “Soil
and Water Conservation Districts Law.”
These sections foster the establishment of
soil and water amnservation districts in the
counties of Missouri, meking themeligible
for federal assistance from the USDA. Much
of this body of the law was enacted in 1943.

Sections 278.160 through 278.300 are cn Water-
shed Protection and Flood Prevention sub-
districts of Soil and Water Conservation



Districts, arganized for the purposes of pre-
venting floodwater and sediment damage,
the utilization and disposal of water, for
increasing recreational and industrial de-
velgorent, ard for agricultural water men-
agement, irrigation, and drainage. Most of
this body of the law was enacted in 1957.

Sections 281.005 through 281.310 govern pesti-
cides, pesticide dealers, and pesticide ap-
plicators. Sore sections of this law were
enacted as early as 1955, but marty sections
were enacted during the 1970s, and some
in the 1990s.

Sectians 292.600, et sag., in the dapter entitled,
Health and Safety of Employees, cover
Hazardous Substances in the Workplace.
Pesticides are included in the definition of
hazardous substances. The definitions
were enacted into law in 1985.

Sectian 293.620 (Caves) calls for the arrual in-
spection of comrercial caves. (See also
Sections 578.200 - 578.225, below, the Cave
Resources Act.)

Section 304.013.2 prohibits All-Terrain Vehicles
from being operated in rivers and streans.
This section was enacted into law, 1988,
with amendment, 1990.

Chapter 306, in toto, governs watercraft,
water safety, sewage disposal from a
watercraft, and the state water patrol.

Sections 306.010 through 306.080 are about reg-
istration ard licensing of watercraft.

Sections 306.090 through 306.225 are on water
safety.

Sections 306.250 through 306.290 regulates ma-
rine toilets and forbid discharge of sewage
into the waters of the state. These last sec-
tions were enacted into law, 1963.

Sections 313.800-313.850, in the chapter on 1i-
censed gaming activities, regulates Excur-
sion Ganbling Boats. Most of these sectians
were enacted in 1991 and approved by
public referendim in 1992. Ganbling boats
are supposed to be in the Missouri or Mis-
sissippi Rivers anly, per Section 313.812.10,
RSMo.

Sections 319.100 through 319.139 regulate Un-

dergrourd Storage Tarks as to registration,
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standards, releases, closures, ard financial
regpasibility. (See alsoparts of chepters
260 and 644 relative to hazardous waste
management .) These sections of law date
to 1989.

Chapters 320 (Fire Protection) and 321 (Fire
Protection Districts) are Public Safety
chepters. These chapters mostly detail ad-
ministrative and financial procedures,
rather than water use.

Sectian 320.273 sets up a “dry hydrant tedmical
assistance progrant’ inwhich the state five
marshal and Dept. of Conservation coop-
erate to pramte the use of dry hydrants in
rural areas of Missouri. Section 320.273.2
Jdefines a dry hydrant .

Section 355.025 (General Not for Profit Corpo-
ration Iaw) sets out the purposes for non-
profit corporatians, including water supply
facilities, ard sanitary sewer collection sys-
tems and waste water treatment facilities.
This section became law, 1953, and has
been amended.

Chapter 386, in toto, is the Public Service
Commission Law.

Sections 386.020 and 386.025 define water and
sewer anag several kinds of utilities. (See
also Chapter 393, below, for more on the
jurisdiction of the BC.)

Section 386.250 provides the jurisdiction of the
PSC over water and sewer systems. These
sections were part of the statute codifica-
tion of 1919, with amendments since.

Section 388.450 delineates how railroad bridges
may be built over navigable streams. This
was already law when the statute codifica-
tion of 1909 was made.

Chapter 393 (Gas, Electric, Water, Heating
and Sewer Companies) provides addi-
tiael laguace relative to the PC, ard rela-
tive toutility companies, including the
power of the comission to ascertain the
valuation of property of such companies.

Sections 393.010 through 393.030 describe the
powers of water and sewer companies.

Section 393.030 gpecifically is on taking water
from a non-navigable stream, and erecting
a dam for storage.
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Sectian 393.130.5 gpecifically addresses fire hy-
drants ard distribution pipes, and charges
farwater.

Secticn 393.140 gives the PSC certain governing
powers, including “general supervision,”
ascertaining quality of service, and power
to fix stardards farurilities.

Section 393.292 discusses the decamissioning
of ruclear power plants (that use water for
steam and cooling) . This last section be-
came law in 1989, whereas most of the sec-
tions of this chapter date back to the early
part of the centaury.

Sections 393.700 through 393.770, called the
Joint Muicipal Ucility Comission Act, was
enacted into law, 1978. This part of the
law is the enabling legislation for the fu-
ture formation of cooperative companies
to provide utilities, in the mamer of the
Clarence Cannon Wholesale Water Com-
mission, that supplies water from Mark
Twain Lake.

Chapter 444, in toto, addresses the Rights
and Duties of Miners and Mine Own-
ers.

Sections 444 .350 through 444 .380 are the “Me-
tallic Minerals Waste Management Act.”

Section 444.375.8, particularly, protects the
state’s water resources from envirommen-
tal harm (fromheavy metal pollution) . This
section was enacted into law, 1989, and has
been amended.

Sections 444 .400 - 444.420 authorize entering the
Interstate Mining Conpact, enacted into
law, 1991. (Compact created, 1971. Mis-
souri wes the 18th state to enter.)

Sections 444 .500 through 444.755 are known as
the “Strip Mine Law.”

Section 444 .520 is where the Iand Reclamation
Conmission is established by law enacted
in1971.

Section 444 .535 provides rules and regulations,
notably relative to minimizing dstiroences
to the prevailing hydrologic balance at the
mine site and in associated off-site areas,
especially to the quality and quantity of
water in surface and ground water systens,
and avoiding acid drainage. This section
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was enacted in 1978, amended in 1988.

Sections 444 .760 through 444.790 are cited as
“The Land Reclamation Act,” and convey
certain powers to the Land Reclamation
Commission (created in Section 444.520,
syora) .

Sectian 444.774 gives reclamation requirements,
notably relative to surface water, erosian,
siltation, nuoff, ard impoundrents. This
section was enacted into law, 1971, and
amended, 1990.

Sections 444 .800-444.970 are cited as the “Sur-
face Coal Mining Iaw,” and convey certain
powers to the Land Reclamation Commis-
sion (created in Section 444.520, suora) .

Section 444.820.2 (10) ard (11) set forth the in-
formation needed in an application for a
pemmit, particularly watershed and stream
information, and prabable hydrologic con-
sequences of mining.

Section 444 .825 provides the contents of the rec-
lamation plan that must be submitted, par-
tiaularly relative to quantity and quality of
water. These were enacted into law, 1979.

Section 444.855, relative to the granting of a

mining permit, specifies performance stan-
dards tobe met, especially with regard to
water impoundments, quality and quantity
of ground and surface waters, and drain-
ae.

Section 444 .860 specifies performence standards
to be met in underground mining opera-
tions (minimize disturtance of the hydro-
logicbalance) . Both these latter sectians
were enacted into law, 1979.

Sections 537.345 through 537.525 concern the
lardowner’ s 1iability for recreatiaal use of
land (land meaning both land and water)
ard related matters.

Section 537.348 (3) (b) defines a swinming pool
(see also Section 577.161 regarding the use
of a life jacket in a swimming pool) .

Section 537.410 has to do with the construction
of log boams across streams and 1iability
for backwaters or overflows caused by a
boom or an accumulation of logs behind a
boom. This section dates back to before
1909.



Section 569.090 (4), in the chapter on rddoery,
arson, and burglary, mekes tampering with
a water meter a crime. This was enacted
into law, 1977.

Chapter 577, (Public Safety Offenses) in-
cludes several passages related to water.

Section 577.071 provides that the county pros-
ecutor may sue for violations of Sections
260.211 ard 260.212 (solid waste chapter) .
This was enacted into law, 1990.

Section 577.073 mekes it a misdemeanor to “oon-
taminate in any mamner, ary spring, pool
or streamwithin a state park.” This was
enacted as Section 560.473 in 1961, and
transferred to Chapter 577 in 1978.

Section 577.076 forbids dumping animal car-
casses “or any other filth into any well,
spring, brook, branch, creek, pond, or
lake.” Formerly Section 564.010, this wes
transferred to Chapter 577 in 1978.

Section 577.150 makes it a misdemeanor to di-
vert, dam, or hold “back from its natural
course and flow any spring, brock or other
water supply” or to poison “the water of a
well, spring, brock or reservoir used for
darestic or mmicipal purposes.” Formerly
Section 564.020, this was transferred to
Chapter 577 in 1978.

Sectian 577.155 prchibits the oanstruction or use
of any waste disposal well. Formerly
Section 564.025, this was transferred to Chapter

577 in 1978.

Section 577.160 redefines a swinming pool (see
Sectian 537.348 (3) (b), supra.)

Section 577.161 makes it a misdemeanor to not
allow the use of a life jacket by a disabled
person in a swimming pool. These latter
two sections were enacted, 1987.

Sections 578.200 through 578.225 constitute the
“Cave Resources Act.” These were enacted
to protect cave formatians from destruction
and protect cave streams from contamina-
tian in 1980. (See also Sectian 293.620, su-
pra, ingpection of caves.)

Chapter 640 contains sections of statute
relative to the Department of Natural
Resources, dating to the Reorganiza-
tion Act of 1974.
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Sectians 640.100 through 640.140 are applicable
to drinking water arnd create the Safe Drink-
ing Water Comission in DNR, enacted in
1978 (although certain sectians of this dhap-
ter date to early in the ).

Sections 640.400 through 640.435 are cited as
the “Missouri Water Resource Law.” These
sectians provide for the mnitoring of sur-
face and groundwater resources, and the
developrent of a State Water Plan. Sectians
640.418 through 640.423 provide for the
establishment of special water quality pro-
tection areas. These sections were enacted
into law, 1989.

Sections 640.600 through 640.620 provide for
water supply and sewer grants to finencially
aid local districts. These sectians alsowere
enacted into law, 1989.

Sections 640.700 through 640.758, also known
as the “1996 Hog Bill,” governs Concen-
trated Aninal Feeding Operations (CAFOs),
designates classes of (CAFOs, defines ani-
mel waste wet handling facilities, gives to
DNR the authority to promulgate rules
regulating Class T facilities, and providing
for inspectians. Discharges of animel waste
are to be reported and remediated.

Chapter 643 is the Missouri Air Conserva-
tion Law.

Sections 643.010 through 643.210 create the Air
Conservation Comission and provide the
intent of the General Assarbly that air pol-
lution be prevented, and that Missouri be
in compliance with the federal Clean Air
Ict. Suchwater-related issues as Acid Rain
fall uder these provisians, generally. Many
of these sections were adopted in 1965, ard
amended since. Some sections formerly
were part of Chapter 203, and transferred
to Chapter 643 in 1986.

Chapter 644 is cited as the “Missouri Clean
Water Law.”

Sections 644.006 through 644.141 are general
provisions. The Clean Water Conmission
was created by Section 644.021, a section
enacted in 1972, although the comission
dates to 1961. This was formerly runbered
204.021, arndwas transferred to Chapter 644
in 1986.
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Sections 644 .500 through 644 .564, adopted un-
der authorization of the Missouri Constitu-
tion, authorizes the issuance of Water Pol-
lution Bands to provide furds for the pro-
tection of the enviromment via control of
water pollution. These sections also were
enacted into law, 1972.

Section 650.005.11 creates the Missouri State
Water Patrol in the Department of Public
Safety as part of the Reorganization Act of
1974.
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Sections 701.025 - 701.059 define and govern

the operation of on-site sewage disposal
systems and authorize the Department of
Health to promidgate rules arnd regulatians,
including the setting of standards as set
forth in Sections 701.040 and 701.043.
These sections were enacted into law, 1986
and 1994.
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RECENT LEGISLATIVE ACTION
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The Revised Statutes of Missouri (RSMo.)
were most recently compiled and published
in 1994. While there are annual supplements
to the RSMo, the 1994 set of nine volumes is
the most recent compendium, available at
most libraries.

This section of Water Law of Missouri
locks at recent legislative actions of the Mis-
souri General Assenbly concerning water and
related topics. The years covered are 1995,
1996, and 1997, and to the end of the 1998
State Legislative Regular Session. Enactment
of law requires not only adoption of legisla-
tion by the General Assenbly, but also the sig-
nature of the Governor.

1995 Session, Missouri General
Assembly, First Session, 88™ General
Assembly
Bills enacted by the Governor’s
Signature

HB 251 — Underground Storage Tanks
(UST) . Thisbill (1) amends the language gov-

erning the use of the underground storage
tank insurance fund to include clean-up of
sites, and (2) directs the Department of Natu-
ral Resources to use risk-based corrective stan-
dards to determine priority clean-ups of UST
contamination. (Water Quality related.)

SB 123 — Missouri-Nebraska Bound-
ary Compact. (Requires enactment of legisla-
tion by Nebraska, and ratification by the
United States) . The boundary between Mis-
souri and Nebraska has been the Missouri
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River, which has changed course, from time
to time, so that there are real and potential
boundary issues between the two states, with
property owners needing clarification of the
boundary. (Water Flow related.) (Sec. 7.002,
RSMo)

SB 131 — Water Pollution Control bond
issue. Authorizes an additicnal $15,000,000
in state bonding. The Clean Water Commis-
sion, Department of Natural Resources, gov-
ems. (Water Quality related.)

HB 81 — Solid Waste Law, re. Batteries.
Amends the Solid Waste Law to clarify provi-
sians related to Lead-Acid Batteries, Alkaline-
Manganese Batteries, Mercuric Oxide Batter-
ies, and Button Cell Batteries. Purpose is to
keep landfills clear of pollutants from used
batteries by encouraging recycling. (Water
Quality related.)

HB 88; SB 228; SB 229 — Stormwater
Control Districts, Water Districts, Sewer Dis-
tricts, and Regianal Recreatianal Districts:

SB 228 allows comunities impacted by
the Great Flood of 1993 to qualify for more
than one grant in a year; Also allows local
option on a quarterly sewer maintenance tax,
not to exceed $7 per quarter ($28 per year) .

HB 88 amends the law relative to
stommater control districts, and allows cre-
ation of regical recreatiaal districts.

SB 229 contains the wording relative to
the stormwater control districts; allows all
carties to ke eligible (fomerly anly fivst class
counties) for the 80%-state, 20%-matching
stormwater grant program. Also allows the
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stormwater grant funds to be used for plan-
ning, not just construction. (Water Quality.)

SB 376 — Wetlands. Rescinds the De-
cember 31, 1995, sunset provision related to
the Joint Committee on Wetlands in the Gen-
eral Assenbly.

SB 407 — (contains HB 572) 0Oil Spill
Liability. Mekes clean-up after a gpill quicker
by reducing liability exposure on the part of
contractors.  (Water Quality)

Vetoed by the Governor

SB 18; SB 421 — Planning and Zoning
Districts around Lakes. This bill would have
amended the County Planning and Zoning Act
(Chapter 64, RSMo) relative to the establish-
ment of a planning and zoning commission
arourd a lake. It appears to be worded in such
a way as to chiefly apply to the Lake of the
Ozarks.

Died on the Calendar

SB 30 — Sinkholes. This bill would have
amended Chapter 644, RSMo, to forbid chan-
neling surface water or stormwater into a sink-
hole.

Died in Committee

HB 419 — Sand and Gravel Extraction
from Water Courses. This bill would have
provided regulatory language in statutory
form, governing the extraction of sand and
gravel from rivers and streams of the state, to
avoid water pollution and other hydraulic,
hydrologic, and habitat problems. The word-
ing provided that the bill would not have ap-
plied to the Mississippi, the Missouri, or the
Osage River (below Bagnell Dam) .

1996 Session, Missouri General
Assembly, Second Session, 88
General Assembly

Enacted by the Governor’s
Signature
HBs 1207; 1288; 1408; and 1409 —
Regulation of Concentrated Animal Feeding
Qperations (CAFOs) . Defines Class I and
Class II by numbers of animal units —
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IA = 7,000 or more

IB=6,999 - 3,000

IC=2,999 - 1,000

IT = 1,000 - at least 300

Defines “sensitive areas” as “areas in the
watershed located within five miles upstream
of any stream or river drinking water intake
structure, other than those intake structures
on the Missouri and Mississippi Rivers.” DINR
is given authority to regulate buffer distances;
does not restrict local control. Livestock mer-
kets are exampted. There are other provisions.
Refer to Sections 640.700 - 640.755, RSMo.
(Water Quality)

SB 708 — Petroleum Storage Tank In-
surance Fund/Creation of Board of Trustees.
“Petroleum storage tanks” (above or under-
ground, used to contain petroleum) replaces
“underground storage tanks” in current law.
A board of trustees is established to provide
oversight of the fund. (Water Quality)

HB 1260 — Drinking Water Fee Exten-
sion. Extends DNR authority through Sept. 1,
2002, for acollectian of fees for the Public Drink-
ing Water Program of DEQ. (Water Supply)

Vetoed by the Governor,

HCS for SBs 757 and 538, and HB 1312
— Water Pollution Control Bonding Author-
ity, Joint Sewer Utilities, and Stormmater al-
Jlocation. Would have removed drinking wa-
ter joint mmnicipal utilities from PSC regula-
tion. Would have authorized fifteen million
dollars of water pollution control bonds for
construction grants and loans programs, and
provide the required state match of twenty per
cent for receipt of federal dollars for the State
Revolving Loan Fund.

Died on the calendar
HJIR 49 — Would have redistributed Wa-
ter Pollution Control Bonds for stormwater

ojects.

Died in committee

HB 1083 — Would have created an Of-
fice of Floodplain Management in SEMA.

HB 1085 — Would have made in-stream
sand and gravel mining a misdemeanor.



HB 1613 Would have funded
Stormwater control/local parks from the state
sales tax for soil canservatian and state parks.

SB 528 — Would have required risk
benefit analysis for DNR regulations.

SB 608 Would have required DNR
Water Quality Certifications to be issued
within 90 days of public notice.

SB 614 Would have required SEMA
to manage floodplain development.

SB 833 Would have mandated that
INR rules be no stricter than federal regula-
tias.

1997 Session, Missouri General
Assembly, First Session, 89 General
Assembly Bills Truly Agreed to and
Finally Passed

HJR 11 — Sewer and Water Works. A
proposed constitutional amendment for bond
issues to allow revenue-producing sewer
works, if approved by voters; also deletes re-
quirement for PSC regulation of joint mmici-
pal utility commissions. (See also SB 165,
below.) [This bill did not require Governor’s
signature as it requires a referendum. ]

Bills Enacted by the Governor’s
Signature

HB 340 — Sewer Districts. This bill
changes the rules regarding members of gov-
erming bodies and advisory boards.

HB 379 — Watercraft. This bill makes
several changes, including the minimum age
of the operator of a watercraft (to 14), the
nighttime speed 1imit, and dostruction of other
waterborme traffic. (Water Safety)

HB 402 — Sewage System Inspection.
This bill relates to an-site sewage disposal sys-
tems and provides for DOH inspections and
fees to be paid to DOH. (Water Quality)

HB 700 — Official State Emblems. This
bill designates the paddlefish (spoonbill) as
the official state aquatic animal, and the chan-
rel catfish as the official state fish at Section
10.130 and 10.135, RSMo.

SB 29 — Missouri-Nebraska Boundary
Compact. Extends to Octaber, 1999, the dead-

289

Appendix 5

line for both states to agree to the compact,
or be void. Found at Section 7.002, RSMo.

SB 67 — Collection of Bridge Tolls. En-
forcement rules are stipulated.

SB 175 — Public Water Supply Districts.
A teclnical correction in the wording of stat-
ute. (Water Supply)

SB 176 — Water Pollution Control
Bonds. Authorizes another $30,000, 000 pur-
suant to Article ITT, Section 37 (e) of the State
Constitution. (Water Quality)

SB 342 —Changed the name of the Wa-
ter Well Drillers’ Fund to the Groundwater
Protection Fund. (Water Quality)

Died on the Calendar

HB 288 — Safe Drinking Water Act Re-
volving Fund. Iack of this legislation put in
jegpardy $21.7 million in federal funding, al-
ready allocated by the federal govermment for
Missouri’s use. Missouri must file an ITntended
Use Plan with the U.S. EPA before June 30,
1998, in order to capture these funds. This
bill died because of the addition of several
amendments which delayed the bill until time
for adjournment of the General Assembly.
One of the most controversial amendments
would have placed “no stricter than federal”
language in clean water statutes.

Other Bills that Did not Pass
HB 451 — On Flood Plain Management.
HB 864 — Clean Lakes Act.
SB 167 — On Flood Plain Management.
SJR 2 — DNR Fees Excluded from Defi-
nition of “Total State Reverue.”

1998 Session, Missouri General
Assembly, Second Session, 89
General Assembly

Bills Truly Agreed to and Finally
Passed

HB 1148 - Petroleum Storage Tanks.
This bill makes a mumber of changes in exist-
ing statutes, including extending the sunset
date on the Petroleum Storage Tank Insurance
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Fund from December 31, 1998, to December
31, 2003.

HB 1161 - Public Drinking Water. A
remake of HB 288, that failed of passage in
1997, enables the Safe Drinking Water Com-
mission and the Clean Water Commission to
inmplement a program to provide loans to com-
munity and other non-profit drinking water
systems, in accordance with the federal Safe
Drinking Water Act.

HB 1622 - Public Water Districts.

This clarifies voting for incorporation of wa-

HB 1791 - Mid-America Port Commis-
sicn. Thisbill allows Missouri to joinwith the
states of IT11linois and Towa to form the Mid-
America Port Conmission, to be governed by
nine members.

HB 1928 - On-Site Sewage Disposal.
Owners of residential lots of at least ten acres
are exenpted from state requirements govern-
ing on-site sewage digposal.

SB 479 — Public Water Districts; Los-
ing Streams. The first part of thisbill is the
same as HB 1622, above. The second part of
the bill requires the Clean Water Commission
to base determinations of what are “losing
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streams” on applicable data, rather than upon
presumptions, with exceptions.

SB 551 — Public Water Supply District
Elections. County public water supply district
bond elections are to be held only on dates of
regular district electians, according to thisbill.

SB 597 — County Collectors. This bill
requires county collectors in non-charter first
class counties to collect a ane percent fee for
taxes collected for drainage ard levee districts.

SB 739 — Losing Streams. Part of
this bill is the same as the second part of SB
479.

SJR 24 — Water Pollution and Storm
Water Control Bonds. This is a proposed con-
stitutional amendment. Among other things,
it would increase the anmual appropriation for
rural water and sewer grants from $25 million
to $50 million. It also authorizes indebted-
ness not to exceed $100 million. Grants and
loans would be administered by the Clean
Water Commission. This proposed amend-
ment also authorizes indebtedness not to ex-
ceed $200 million for stomater control plans
ard projects in first class comties arnd the City
of St. Lauis.
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CONSTITUTIONALLY VESTED AUTHORITY
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THE CONSTITUTION OF THE UNITED
STATES OF AMERICA

Passage related to Rivers and Waters

BRT. I, Section 8. The Congress shall have
power . . .to regulate camerce with for-
eign nations, and among the several
states, and with the Indian tribes.

[This is called the “Interstate Commerce
clause” of the Constitution. The Mis-
sourd and the Mississippi Rivers are in-
terstate navigable waterways, and fed-
eral law goverms their use. ]

Passage Related to Hierarchy of Law

IRT. VI, Section2. This Constitution and the
laws of the United States which shall
e made in pursuance thereof, and all
treaties made or which shall be made
under the authority of the United
States, shall be the Supreme law of the
lard; and the judges in every State shall
e bound thereby, anything in the Con-
stitution or laws of any State to the
contrary notwithstanding.
[This is called the Supremacy Clause of the
Cmstiturion.]
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AMENDMENTS TO THE UNITED

STATES CONSTITUTION

AMENDMENT V. No person shall be . . . de-

prived of life, liberty or property with-
out due process of law; nor shall pri-
vate property be taken for public use
without just compensation.

[This is called the “takings” clause of the ma-

tional Constitution. Various erviron-
mental (water) laws have been ques-
tioned under this “takings” clause of
the Cnstitution. ]

THE CONSTITUTION OF THE STATE

OF MISSOURI (1945)

BRT. I, Section 10. Due process of law. That

1o persan shall be deprived of 1life, lib-
erty or property without due process
of law.

ART. I, Section 26. Compensation for prop-

erty taken by eminent domain. That
private property shall not be taken or
damaged for public use without just
compensation.

ERT. IIT, Section 37(b). Water pollution con-

trol fund established— bonds autho-
rized— funds to stand appropriated.
For the protection of the enviromment.
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ERT. ITT, Section 37(c). Additianal water pol-
lution control bonds authorized— pro-
cedure.

ERT. ITI, Section37(d). Third statebuilding

bond issue authorized— procedures—
use of funds. For improvements of
state buildings and property, including
state parks (15.1%), as gpecified in Sec-
tion 253.040, RSMo, etc.

ERT. IIT, Section 37(e). Water pollution con-
trol, improvement of drinking water
systems and stormwater control—
bonds authorized, procedure. (1988)

ERT. IIT, Section 40. Limitations on passage
of local and special laws. The general
assembly shall not pass any local or
special law: (29) relating to ferries or
bridges, except for the erection of
bridges crossing streams which form
the boundary between this and any
other state.

ERT. IV, Section 29. Highways and transpor-
tation comission— qualifications of
members and employees— authority
over state highways and other trans-
portation programs. Shall have author-
ity over all state transportation pro-
grans ard facilities as provided by law,
including, but not limited to, bridges,
...ports, and waterborme comrerce. .. .
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ART

ART

ART. IV, Section 47(a) .

ART

ART. VI, Section 27(a) .

. IV, Section 40(a) . Conservation conmis-
sion, members, qualifications, terms,
how appointed— duties of commis-
sion— expenses of members.

. IV, Section 47. Natural resources, de-
partment of— duties of department—
director, how appointed.

Sales and use tax lev-
ied for soil and water conservation and
for state parks.

. VI, Section 26(e). Additional indebted-
ness of cities for mmnicipally owned
water and light plants— limitations.

Political subdivision
reverue bonds issued for utilities and
airports, restrictions. Inproving arny of
the following: (1) revenue-producing
water, ggs, or electric light works, ... .

. VI, Section 30(a). Powers conferred
with respect to intergovernmental re-
lations— procedure for selection of
board of freeholders. The people of
the city of St. Louis and the people of
the county of St. Louis shall have
power. .. (4) to establish a metropoli-
tan district ar districts far the functiael
administration of services common to
the area included therein; ... . Me
politan St. Louis Sewer District estab-
lished by statute under this sectio.)
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